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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:  Mrs D Thomas

Scheme
:  National Health Service Injury Benefit Scheme 

Respondent


Administrator
:  NHS Pensions Agency

MATTERS FOR DETERMINATION 

1. Mrs Thomas claims that she is entitled to payment of benefits from the Scheme, because her current medical condition resulted from an accident at work. She contends that the Respondent did not investigate the matter fairly. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of facts or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

THE RELEVANT REGULATIONS

3. The National Health Service (Injury Benefits) Regulations 1995 (as amended)  (the “1995 Regulations”), under the heading of “Persons to whom the regulations apply”, states that:

“3(2)  This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment …” 

and, under the heading of “Scale of benefits”, states that:

“4(1)  Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent by reason of the injury or disease, …” 

MATERIAL FACTS

4. Mrs Thomas was an auxiliary nurse when, on 6 March 1997, she had an accident at work (the “1997 Accident”) in which she ended up bearing the full weight of a patient of around 18 stone and suffered pain to her back, left hip and thigh.  No bones were broken and the casualty doctor on duty advised her to rest for the night.  In the event she was unable to return to work until 30 June 1997.

5. In December 1997, Mrs Thomas was still in pain and had an X-ray of her left hip, which showed the hip joint was deteriorating.  In January 1998, her hip gave way and she broke a bone in her left foot.  She returned to work once more on 13 April 1998. 

6. In October 1998, Mrs Thomas had more X-rays, which showed her hip was still deteriorating and she was told that a replacement would be necessary.  Her left hip was replaced in August 1999.

7. Mrs Thomas took early retirement from the NHS Service on ill-health retirement grounds with effect from 22 May 2000.  This entitled her to ill-health early retirement benefits under Regulation E2 of the NHS Pension Scheme Regulations 1995.  She was also granted Industrial Injury Disablement Benefit by the Department of Work and Pensions.

8. An application by Mrs Thomas for injury benefits from the Scheme was, however, refused by the NHS Pensions Agency (the “Agency”) on 26 January 2001.  The Agency stated that:

“The Scheme Independent Medical Advisors have informed us that patient lifting manoeuvres do not contribute significantly to the degenerative process, which is generally constitutional and that to cause more than a temporary musculotendinus strain or temporary mechanical derangement very large or high impact forces are required.  This opinion is supported by the experience of Casualty Departments in cases where bony vertebra have been crushed between healthy discs which show no signs of damage at the time, confirming the immense strength of a healthy disc.

…

The Medical Advisors summarise their opinion as:

1.
The mechanism of injury described should only have caused a temporary strain injury to a healthy back or hip.

2.
If a more serious injury has resulted from the index incident this could only be because the back or hip was already made vulnerable to such an injury mechanism by pre-existing degenerative disease and so the pre-existing degeneration would have caused a greater part in the causation of the incapacity than the work activity itself.

3.
In this case the hip damage caused by degenerative disease was so advanced that it required total hip replacement only two years after the index incident.

4. The treating Senior physiotherapist is of the opinion that the primary problem was of hip degeneration and that the back problems were secondary to the abnormal posture and gait.  The other Medical evidence on file indicates that this analysis of the problem is highly likely to be the correct one.

5. All degenerative problems develop for a time without symptoms, or with only intermittent symptoms, but at some stage they either become more troublesome either spontaneously or as a result of a triggering event.  In this case it does look as if the event of 3.6.97 might have been the triggering event which pushed the hip and back into more incapacitating symptoms (ie brought the symptoms a little earlier that would otherwise have occurred.   The Advisors state that they consider the symptoms would have developed by now anyway even if the 6.3.97 accident had not happened and they do not therefore agree that the incident is the sole, or main cause of the current incapacity – this being due to the developing pathology.”

9 On 22 March 2001, Mrs Thomas appealed against the Agency’s decision to refuse her benefits from the Scheme.  She said that there was nothing in her medical notes prior to December 1997 to prove or disprove whether she was unfit prior the 1997 Accident, only that her medical condition had deteriorated very quickly.  She also questioned how heavy forces had to be to cause more than temporary damage.

10 The Agency considered Mrs Thomas’ appeal under the Scheme’s Internal Dispute Resolution (IDR) procedure.  In a Stage 1 IDR Decision Letter, dated 8 September 2001, the Appointed Person rejected Mrs Thomas’ appeal, and stated that:

“The Scheme’s Medical Advisers studied the medical evidence in relation to your physical condition and have concluded that your current condition is not wholly attributable to the injury you sustained to your back and hip.  The Senior Medical Adviser who reviewed your case is in full agreement with the previous advice given.

I will, for your reference, quote the latest advice given: 

‘… I note her assertion that she did not have trouble with back pain prior to the index incident, but I note that she saw her doctor in 1991 following a road traffic accident with bruising to her back and at a later date the same year. She complained again 1992 and on other occasions prior to the accident of 6th March 1997.

There may have been no lasting problems with her back, but the history of previous episodes indicates an underlying vulnerability.’”

11. Dissatisfied with the Agency’s decision, Mrs Thomas again appealed on 11 September 2001, and stated her reasons as follows:

“1.  
I did have a road traffic accident in 1991 and received bruising to my back, I have been to see doctors with back pain, but the main problem after the accident was not with the left side of my back or hip but the right side, as I took most of the injuries on my rights side and hip receiving mostly very bad bruising …

2. You state “There may have been no lasting problems with my back, but the history of previous episodes indicate an underlying vulnerability”.  This vulnerability could be caused by lifting as well as any other cause.

3. In my last appeal I asked how much weight your back and hip could take in an accident, as that letter stated there had not been sufficient weight to damage my back[,] I still think that 18st+ … is sufficient.”

12. Mrs Thomas’ second appeal was treated as a further part of Stage 1 of the Scheme’s IDR (IDR) procedure, but was considered completely afresh.  By a further Stage 1 Decision Letter, dated 22 February 2002, the Appointed Person stated that:

“Having considered the available evidence I have to inform you that the Agency upholds its original decision that your condition is not wholly or mainly attributable to NHS employment.

Reason for the decision

My examination of your appeal has led me to fully review your case papers.  I have looked for evidence of incorrect due process and I have found none.  I have also carefully considered the contents of your letter of appeal.

I have previously sought advice as to what type of incident would cause an injury of sufficient severity to cause permanent damage to a person’s back.  I was told that such an incident would involve high impact forces delivered at high speed.  Other incidents may cause temporary incapacity, but would not alter the long-term condition.

I referred your case to a different panel of medical advisors whose comments were as follows:

“Mrs. Thomas pulled her back in an incident in March 1997.  This is not related to her constitutional problems with spondylosis of the lumber spine and problems with her left hip.””

13. Mrs Thomas invoked Stage 2 of the Scheme’s IDR procedure.  By a Decision Letter, dated 4 February 2003, the Appointed Person stated that:

“The Scheme’s medical advisers have weighed very carefully all of the evidence presented.  In their opinion this does not support your contention that your condition is wholly or mainly attributable to your NHS employment.

The Agency’s Senior Medical Adviser, in reviewing your claim under Stage 2 of the internal appeals process has stated:

‘There seems little doubt that Mrs Thomas sustained an injury to her lower back and left hip in an incident at work on 6th March 1997.  The subsequent investigations demonstrate that she had relatively mild degenerative changes in her lumbar spine but that she had ‘clearly got early osteoarthritis of the left hip with some joint space narrowing and an acetabular cyst’.

Although Mrs Thomas had had both low back pain and hip pain before the accident it is perhaps understandable that she dates her problems from the time of this incident.  The X-rays demonstrate changes, which had been taking place for some time before the incident which itself would have caused short-term muscular problems but not the changes seen in the lumbar spine and hip.  In other words these changes were taking place before the incident, and although they may not have caused much in the way of symptoms there is evidence from the GP notes that Mrs Thomas has had back problems intermittently over many years with records of the problem from 1983.[”]

Having reviewed all of the medical evidence submitted, the Agency’s Senior Medical Adviser concluded that:

…

“This injury cannot be considered to have resulted in a condition which is wholly or mainly the result of your NHS employment.” 

14. Mrs Thomas says that:

14.1 she wholly disagrees with the decision to turn down her application;

14.2
there was nothing drastically wrong with her hip before the 1997 Accident and she would have been able to carry on working for a good many years;

14.3
no X-rays were taken of her left hip until some nine months after the 1997 Accident and she attributes this to the negligence of the doctor she saw on the night of the accident;

14.4
the 1991 accident caused very bad bruising to the right side of her back and right hip but her left hip joint was unaffected;

14.5 it did not appear to cause her any after effects, which she thought more probable if she already had degenerative changes, and if she had osteoarthritis or osteoporosis at the time, surely this would have affected both left and right sides equally; 

14.6
the Social Security Benefits Agency has acknowledged that her injuries were caused by an industrial accident and has given her permanent benefit until 2007 when she will be 60;

14.7 as the 1997 Accident was caused by a patient and by the equipment used, surely this amounts to an industrial injury; and

14.8 she had been told that there was no evidence to support the contention that she had suffered a permanent reduction in her earning ability and questions why she was not offered alternative employment instead of being told that she would have to leave due to ill-health. 

15. The Agency says that:

15.1
the Scheme is a ‘no-blame’ scheme that provides income protection (in a range from 11% up to a maximum 85%) for NHS employees who suffer a permanent reduction in their earnings or earnings ability as the result of an illness or injury that is wholly or mainly attributable to the duties of their NHS employment. It is not intended to determine “blame” or compensate for personal injury;

15.2
for the purpose of measuring wholly or mainly the Scheme uses the civil burden of proof of “on balance of probability”;

15.3
the test is simply one of permanence; 

15.4
Industrial Injury Disablement Benefit relies on an assessment of loss of faculty, whereas the Scheme relies on an assessment of Permanent Loss of Earnings Ability wholly or mainly caused by work and, consequently, it is inequitable to compare one with the other; 

15.5
it does not accept that Mrs Thomas’ condition is wholly or mainly attributable to the duties of her employment; and 

15.6
PLOEA has not been addressed, as attribution under regulation 3(2) is not accepted.

CONCLUSIONS

16.
While I sympathise with Mrs Thomas, it is difficult to refute the Agency’s view that she does not fulfil the first criteria required by the Scheme for the payment of benefits.  Regulation 3(2) requires that the injury has to be wholly or mainly attributed to her employment.  Her medical records were scrutinised by a number of medical advisers, none of whom could categorically state that her injury was wholly or mainly attributable to her employment.  In fact, all the medical advisers point to the fact that her medical records indicate that she was suffering from a degenerative condition.

17. Mrs Thomas has commented on the care she received at the time of the 1997 Accident, implying that had she been given different treatment, her position now would be clearer.  It is not for me to comment on the events surrounding the care that she received and, in my view, it is more important to focus on the decision that the Agency was being asked to make following her application for benefits from the Scheme and the information that was available to the Agency.  Extensive medical information appears to have been considered by the Agency on each occasion her application was reviewed.

18. Mrs Thomas has stated her belief that the 1997 Accident constituted an industrial injury and she feels the Agency should recognise it as such.  The Scheme is intended to provide an income where someone is unable, permanently, to earn his or her full income as a result of being in some way incapacitated by an injury or illness that is wholly or mainly attributable to his or her employment.  Regarding the 1997 Accident as an industrial injury does not mean that such an injury was wholly or mainly responsible for her present condition. 

19. It seems to me that the Agency cannot be criticised for its decision to refuse Mrs Thomas’ application for benefits from the Scheme, which is in line with the Regulations.

20. Contrary to Mrs Thomas understanding as reflected in paragraph 14.8, I doubt whether there is any dispute that her state of health impairs her earning capacity.  What is in dispute is whether it is her injury which has caused that earnings capacity.  The medical evidence is strangely supportive of the contrary view – her state of health and hence her impaired earnings capacity is due to a pre-existing degenerative condition rather than to the injury she sustained.

21. Mrs Thomas also claims that the Agency has not investigated the matter fairly. However, the Agency sought the opinion of various different professional medical advisers at all stages of considering her application for benefits from the Scheme and gave her details of the medical opinions received.  The one aspect, which the Agency has not explicitly addressed, is whether her condition may have a cause in some aspect of her employment other than what has been described as the index event. To be fair to the Agency this is not an issue, which Mrs Thomas has also raised, but it is one that the Agency should have considered given the wording of the relevant regulation. The Agency has indicated to me that it will now put that consideration in hand and I am happy to accept that assurance and thus not make any direction to that effect. 

DAVID LAVERICK

Pensions Ombudsman

5 July 2006
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