N00218


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs J McGaughey

Scheme
:
Greater Manchester Pension Fund – AVC Facility  (the Scheme)

Respondents
:
Bolton Metropolitan Council (the Employer)

MATTERS FOR DETERMINATION 

1. Mrs McGaughey is aggrieved that the Employer failed to arrange continuous deduction of contributions from her salary for payment of Additional Voluntary Contributions (AVC’s) into the Scheme and claims to have suffered financial loss as a result.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Employer accepts that AVC contributions were omitted in error when Mrs McGaughey’s employment was transferred to a new department in October 2000 and not realised until July 2002 when the AVC was reinstated with Prudential immediately.

4. The Employer agreed to backdate the AVC contributions to 1 April 2002 but to backdate beyond this date as it would have meant that the AVC contributions plus basic pension contributions would have exceeded the limit set by the Inland Revenue as to the proportion (15%) of salary that can be contributed in any one financial year.  There is also no scope for arranging the spreading of missing contributions forward into her remaining scheme membership.  The Employer has stated that the total of outstanding AVC’s before tax relief is given amounts to £753.22 and the tax relieved element amounts to  £165.71.

5. The Inland Revenue has stated that in order to exercise its discretion in favour of Mrs  McGaughey  three criterion need to be satisfied:

1. The contribution must be clearly required by the scheme rules;

2. There must be no option (with regard to the contribution in question) on the part of the member;

3. A restriction of tax relieved contributions would result in a diminution of the member’s own benefit.   

6. It says that it accepts criterion 1 and 2 have been satisfied but that criterion 3 has not as Mrs McGaughey’s purchase of AVC’s is designed to increase her own benefits.  

7. The Inland Revenue also says that it has never regarded an administrative failing as justifying represcription and that it would be for the employer and employee to agree on some form of redress. 

CONCLUSIONS 

8. There is no dispute that the Employer failed to deduct AVC’s from Mrs McGaughey’s salary and that Mrs McGaughey has been left with a 17-month shortfall in the contributions she would have made as a result of this maladministration.  

9. There is no reluctance on the part of the Employer to arrange for payment nor on the part of Prudential to accept the payment of outstanding AVC’s.  The main stumbling block to resolving this matter is the Inland Revenue legislation preventing payment of employee contributions that would exceed the maximum 15% of salary in any one financial year.   

10. Mrs McGaughey does of course have the benefit of the contributions which should been used to build up her AVC fund. She has lost the tax relief that would have applied had the contributions been properly made. It would only be proper for the Employer to pay her the equivalent of that tax relief if the money were indeed used to build up the AVC fund. My directions are aimed at achieving such an end (which will effectively place Mrs McGaughey in the same position as if the error had not been made) and also to provide some redress for the inconvenience and stress caused to her as a result of the maladministration. 

DIRECTION

11. Provided that Mrs McGaughey pays, within six months of this determination a lump sum of £753.22 to Prudential the Employer shall, within 28 days of notification of such payment, pay directly to Mrs McGaughey the sum of £165.71. 

12. Within 28 days of this determination, and without regard to any payment made under paragraph 11 the Employer shall pay £100 to Mrs McGaughey. 

DAVID LAVERICK

Pensions Ombudsman

21 January 2005
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