N00227


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	:
	Mr J Curzon

	Scheme
	:
	The Saffil Pension Scheme

	Trustees
	:
	The Trustees of the Saffil Pension Scheme


MATTERS FOR DETERMINATION

1. Mr Curzon is of the opinion that his application for ill health retirement has been unreasonably declined.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Interim Trust Deed dated 30 June 1999

3. Clause 3.3 provided,

“Until the execution of the Definitive Deed, the Principal Employer and the Trustees undertake to administer the Scheme in accordance with:

3.3.1
the provisions of this Deed;

3.3.2
any legislation governing Exempt Approved Schemes for the time being in force;

3.3.3
the PA 1995;

3.3.4
the announcement annexed to this Deed;

3.3.5
any subsequent explanatory literature issued to Members as amended from time to time; and

3.3.6 all other requirements of English and European law in relation to the equal treatment of men and women.”

30 June 1999 Announcement

“As an existing member of the ICI Fund you will become a member of the Saffil Scheme on 1 July 1999, and will continue to be provided with benefits on the same basis as applied in the ICI Pension Fund…”

Outline of Benefits

“Retirement Due to failure of health

If a member has an illness or injury which permanently or indefinitely incapacitates the performance of the normal job, a ‘Failure of Health Pension’ may be payable where the member has 10 or more years’ service, regardless of age. This will be calculated in the same way as a retirement pension, except that there will be a credit for half future Pensionable Service to Normal Retirement Age, up to a maximum credit of 10 years…

The decision on whether a Failure of Health pension is awarded rests with the Trustees (with the consent of the Company), who will take the advice of a medical practitioner. Please note that normally a pension will only be granted where it is clear that the illness or injury is of a permanent nature.

If, after a period, an individual obtains a job elsewhere or recovers the Trustees have the right to review the position and to suspend or reduce the pension. Even if the pension is suspended it will become payable again, at a reduced level, at Normal Retirement Age.”

The ICI Pension Fund 1967 Rules

4. Rule 18 provides,

“Benefit 3 (Payable only where no Benefit 3A is payable)

Qualifications for a Pension

A Benefit 3 pension will be payable to a Contributing Member to whom all the following qualifications apply:-

(i) The Contributing Member must have left the employment of a Contributing Company by reason of permanent incapacity arising from physical injury or ill-health. The Trustees will grant a Benefit 3 pension only if no pension is payable under Rule 18A, and normally only if they are satisfied that the physical injury or ill-health from which the Contributing Member is suffering is likely to incapacitate him permanently or for an indefinite period from doing his ordinary work. The Trustees may obtain a report from a qualified medical practitioner approved by them to that effect. The Trustees may also pay regard to any medical report obtained by the Contributing Member but the decision of the Trustees shall be final.

(ii) The Contributing Member must, at the time he left employment of the Contributing Company, have been under Normal Retirement Age.

(iii) The Contributing Member must at that time have been entitled to ten or more years’ Pensionable Service…”

5. Rule 18A provides,

“Benefit 3A

Qualifications for a Pension

A Benefit 3A will be payable to a Contributing Member to whom all the following qualifications apply:-

(i) The Contributing Member must have left the employment of a Contributing Company on or after 1st February 1980 by reason of serious and permanent incapacity arising from physical injury or ill-health. The Trustees will normally grant a pension only if they are satisfied that the incapacity is such that the Contributing Member concerned is not capable of being gainfully employed by a Contributing Company or any other employer or employers and is not likely to recover from the incapacity to any substantial extent and for this purpose the Trustees may obtain a report from a qualified Medical Practitioner approved by them. The Trustee may also pay regard to any medical report obtained by the Contributing Member but the decision of the Trustees shall be final.

(ii) The Contributing Member must, at the time he left the employment of the Contributing Company, have been under the Normal Retirement Age.”

The Saffil Pension Scheme Definitive Deed and Rule dated 12 September 2000

6. Rule 15(A)(3) provides,

“A Type 3 Early Retirement Pension will be payable only to a Type A ICI Member or a Transferring ICI Member to whom all the following qualifications apply:

(a) he so requests; and

(b) no Type 4 Early Retirement Pension is payable; and

(c) the Member must have left Service by reason of permanent Incapacity. The Trustees may obtain a report from a qualified medical practitioner approved by them to that effect. The Trustees may also pay regard to any medical report obtained by the Member but the decision of the Trustees shall be final.

(d) the Member must at the time he left Service have been under the Normal Pension Age.

(e) the Member must at that time have been entitled to ten or more years’ Pensionable Service.”

7. Rule 15 (A)(4) provides,

“A Type 4 Early Retirement Pension will be payable only to a Type A ICI Member or a Transferring ICI Member to whom all the following qualifications apply:

(a) he so requests; and

(b) the Member must have left Service by reason of Total Incapacity. The Trustees may pay regard to any medical report obtained by the Member but the decision of the Trustees shall be final.

(c) the Member must at the time he left Service have been under the Normal Pension Age.”

8. ‘Incapacity’ is defined as,

“…physical or mental impairment that the Trustees consider is serious enough

(a) to prevent a Member from following his normal occupation, and

(b) seriously to impair his earning ability.

If the Trustees decide and the Principal Employer agrees a Member can be treated as suffering from Incapacity even though he does not satisfy condition (b).”

9. ‘Total Incapacity’ is defined as,

“…physical or mental impairment that the Trustees consider makes it impossible for a Member ever to resume his employment or to follow his own or any other trade, profession or occupation for remuneration or profit. For this purpose, the Trustees can call for and rely on any medical evidence they think appropriate.”

10. Rule 17(B) provides,

“alternative date for payment of Deferred Pension permitted dates

(1) Subject to the conditions in (2) a Member who is entitled to a Deferred Pension under (A) can choose to have it paid from an alternative date. The Member must make the choice before the pension is due to start. The alternative date can be:

(a) before the date specified in (A) but, unless the Member is suffering from Incapacity, not before his 50th birthday

(b) after the date specified in (A)…

(2) A Member can choose to have his Deferred Pension paid from an alternative date only if:

(a) he gives notice in writing to the Trustees;

(b) the Trustees agree;

(c) he gives the Trustees any evidence of his present health that they require…”

Background

11. On 4 February 2000, in response to an e-mail from Mr Curzon’s union representative, the Company’s HR Manager said,

“Below is a letter from [the Occupational Physician for ICI] Dr Makepeace dated 5 January 2000

I am now in receipt of a report from this gentleman’s specialist. The specialist indicates that he is unable to recommend any surgical treatment to alleviate his back condition. There is no prospect of a return to work in the immediate future and I am concerned that Mr Curzon has now developed a chronic long term problem…

As a result of the above I have advised Dr Makepeace on the 7 January 2000 to proceed”

12. The HR Manager went on to explain that, with effect from 1 January 2000, occupational health services would be provided by Mediscreen. She explained that Dr Makepeace was no longer working for ICI but that he would liaise with Dr Page from Mediscreen about Mr Curzon.

13. On 17 March 2000 the Company’s Occupational Health Adviser wrote to the HR manager confirming that, in her opinion, Mr Curzon was unfit for work for the foreseeable future. She said that copies of Mr Curzon’s medical reports had been forwarded to the Trustees for their consideration. Mr Curzon’s employment was terminated on 24 March 2000.

14. The Trustees considered Mr Curzon’s case at their meeting on 15 June 2000. The medical evidence presented to the Trustees at their meeting comprised;

· A letter dated 11 March 1993 addressed to Dr Makepeace from a consultant orthopaedic surgeon, Mr Stewart, who had seen Mr Curzon in connection with an accident in August 1992. Mr Stewart said,

“Mr Curzon has told me today that around Christmas he underwent X-ray examination of the lumbar spine at work. He has told me that this revealed either one or two “damaged discs”.

I do not think that in itself the initial episode of trauma can be blamed for these disabling and long-lasting symptoms. I think it is much more probable that Mr Curzon’s present symptoms arise from postural stresses and strains in the lordotic lumbar spine.

On examination today there are few positive clinical findings but Mr Curzon feels unable due to his present level of symptoms, to resume heavy physical activity. I think it is probable that this state of affairs will continue but it may be worthwhile to attempt to restore this young man to a better state of health.

I have discussed this with him today, and have by copy of this letter to his General Practitioner, suggested that he should certainly make a serious attempt to lose weight, he should have a more adequate dose of an anti-inflammatory agent in view of his size and he might be referred to physiotherapy for a programme of spinal and abdominal exercises for some advice on back care. Should this prove to be unsuccessful I fear that nothing further is likely to be of any help and that this man will be unable to resume heavy manual activity.”

· A further letter from Mr Stewart dated 5 August 1993, addressed to Mr Curzon’s GP and copied to Dr Makepeace, in which he said,

“It appears that Mr Curzon’s present pain can be adequately controlled by simple drug therapy and on physical examination today there is no evidence of significant disability.

In view of the chronic nature of this young man’s symptoms I believe it is becoming increasingly unlikely that he will ever return to useful employment. It was not my impression today that Mr Curzon has any insight into the nature of his present problems nor does he exhibit any great degree of motivation.

I continue to believe that this man’s best prospects for recovery lie in a determined effort to lose some weight and to improve his general level of fitness with a specific programme of abdominal and spinal muscle rehabilitation, adequate analgesics and advice on back care. The success of these measures depends to a large extent on the enthusiastic participation of the patient, and if unsuccessful I do not believe that anything further can be usefully attempted.”

· A letter to Dr Makepeace from Mr Curzon’s GP, Dr Tseung, dated 15 July 1997, which referred to problems Mr Curzon had experienced with his foot. Dr Tseung said a diagnosis of gout had been confirmed.

· A report dated 5 October 1999 from Dr Wells, a consultant in pain relief, which had been prepared at the request of Dr Makepeace. Dr Wells reported,

“I believe Mr Curzon has a facet joint problem which occurred when he was injured at work eight years ago. This flares-up from time to time. It is obviously getting somewhat worse with age in that this present attack has taken longer to settle than previous attacks. However, that is no indication that this will necessarily be the case in the future. Mr Curzon is not helped by his excessive weight. He needs to take serious dietary advice and shed a significant amount of weight.

PROGNOSIS

This is not known. He may improve if he complies with treatment, loses weight and responds to treatment. He may stay the same, that is he will get flare-ups from time to time, which will vary in severity and periodicity. He may become gradually worse. As yet he has not completed his treatment.

I would suggest that a further report is carried out at the end of his Pain Management Programme and that he is then assessed as to whether he is fit to return to work in the long or the short term. I appreciate that he can go back to work with a Rehabilitation Programme for an appropriate period of time, including restricted work activities or reduced hours. This concludes my report.”

· A letter to Dr Makepeace dated 14 October 1999 from Mr Curzon’s GP, Dr Bliss, who said,

“…found no evidence of nerve entrapment and a diagnosis of mechanical back pain was made again. He is of course very overweight which does not help.

He was seen by Dr M Lynch. Who also felt that his pain was mechanical and referred him to Dr Wells, a pain relief specialist who has organised pain relieving injections, obviously his period of sick leave will depend on his response to that. I know that Mr Curzon is looking forward to getting back to work as soon as possible and has been told by Mr Wells that this may be about the beginning of October. It would seem prudent to start with light duties for a period.”

· A letter to Dr Makepeace dated 21 December 1999 from a consultant neurosurgeon, Mr May, who reported,

“John Curzon has been under treatment at Fairfield Hospital since June of this year with a long history of low back pain and right sided sciatica. This dates back over many years. One of John’s problems is his weight as he weighs in excess of 20 stones. He has been unsuccessful in losing weight. I asked Dr Chris Wells to consider epidurals, which he did but they have not benefited him. We were unable to get an MRI scan because of his size but the CT clearly shows a large central L4/5 disc bulge with thecal sac compression. On the basis of his X-ray he needs an operation. However, because of his weight I think the surgical mobility (sic) from such a procedure would be unacceptably high and I can’t believe that surgery is the right thing for him at the present time. Of course the consequence of that is that I do not believe that he is able to work in any capacity of a physical nature as he did before but I would be happy to discuss it with you in more detail…”

· A letter to Dr Makepeace dated 19 January from Dr Tseung in which he concluded,

“He has clearly got disc prolapse as shown on CT Scanning as performed by Mr. May. His severe obesity is contributing to his problem, and if he does not lose weight, I feel his condition will worsen. He has severe disability as a result of his disc prolapse, and it is now affecting his daily living activities. He also is at severe health risk generally, because of his obesity and high BMI – I have explained to him his high risk of Ischaemic Heart Disease, and Cerebrovascular Accidents as possible causes of death, if he does not alter his lifestyle and try and lose weight. His mobility may be even more severely compromised if his disc lesion prolapses out completely – this is a possibility in view of his weight and ongoing symptoms.”

· A report to the Trustees dated 7 March 2000 from a consultant occupational physician, Dr Page, who had reviewed the medical evidence. Dr Page concluded,

“In summary, this is a 32 year old who has a back condition which in the absence of the obesity is potentially treatable.

However, his obesity is likely to be compounding his back problem and likewise, his back problem compounding his obesity (because of exercise avoidance).

It is my opinion based on the paper records, that he is unfit for the foreseeable future to undertake his ordinary work.

If he were to lose weight to a level where surgical intervention were possible (this would take several years) it is more likely than not that in view of his long term disability that the prognosis would not be good.

I would be grateful if you could consider whether you are happy to award a benefit 3 pension to this individual who has a health problem which in the absence of his obesity (a lifestyle one) could be treated.”

15. At the time Mr Curzon left Saffil Limited, the Scheme was still operating under the Interim Deed. According to the Trustees, they based their consideration of Mr Curzon’s entitlement on the relevant provisions of the ICI Pension Fund (see paragraph 4). The Trustees also say that they were aware that the Employer had tried to assist Mr Curzon to overcome his medical problems, including paying for him to attend a pain management course at the Fairfield Independent Hospital and offering employment of a lighter nature on a protected earnings basis. The Trustees say that the Employer had made it clear to them that it was not prepared to waive condition (b) of the definition of ‘Incapacity’. Mr Curzon has challenged the statement that he was offered lighter duties. In response the Trustees have provided documents, including the minutes of a meeting attended by Mr Curzon and his union representative, from the Company which indicate that lighter duties were offered to Mr Curzon.

16. The Trustees decided not to award an incapacity pension to Mr Curzon and he was notified of their decision by the HR Manager on 3 July 2000. The HR Manager also informed Mr Curzon that the Definitive Deed and Rules were being drafted for approval by the Trustees and that she would send him a copy. The HR Manager enclosed details of the Scheme’s Internal Dispute Resolution (IDR) procedure for Mr Curzon. On 28 July 2000 Mr Curzon was sent details of his deferred benefits in the Scheme.

17. Mr Curzon’s union representative, on Mr Curzon’s behalf, appealed against the Trustees’ decision on 21 August 2000. On 8 September 2000 the Company Secretary wrote to Mr Curzon’s representative stating that he did not think it was appropriate to deal with the matter under IDR unless there was new medical evidence for the Trustees to consider. In a following letter he also provided a list of the medical evidence considered by the Trustees.

18. On 11 October 2001 Mr Curzon’s solicitors, Thompsons, wrote to Mr May referring to his report of December 1999. They said,

“My client instructs me that during his meeting with you prior to your compiling this report you advised him that he would need to reduce his weight to twelve and a half stones to enable surgery to be carried out. He instructs me that you further advised him that because of his height, approximately 5’10”, and his build it would not be feasible for him to get below fifteen and a half stones.

My client is unable to obtain a Type 3 – Early Retirement Pension as a result of this report. Therefore, I would be grateful if you would write to me to confirm that you advised Mr Curzon that he would have to reduce his weight to twelve and a half stone to obtain the necessary surgery and that it was not feasible for him to get below fifteen and a half stone because of his height and weight.”

19. Mr May responded on 23 October 2001,

“I would confirm my original opinion that when I reviewed Mark Curzon in December 1999 it was clear to me he had a large central L4/5 disc prolapse. However his weight was in excess of 20 stones.

We had a long discussion as to the impossibility of operating on him safely with his weight at such an extent and I advised him that he should really significantly lose his weight to less than 15 stones, reasonably in the region of 12 to 14 stones.

I understand that he is unable to work because of the nature of his physical disease but I also understand that it would be impossible for him to get down to the weight reduction level that we have deemed safe for the risk of surgery.”

20. On 4 December 2001 Mr Curzon’s union representative wrote to the Company Secretary, enclosing letter from Mr May to Thompsons dated 7 November 2001. The union representative asked if Mr Curzon’s case could be given some consideration. In his letter, Mr May said,

“In answer to your question, I think on the balance of probabilities even if he were able to reduce his weight to enable him to have the operation, referred to in paragraph two, it is unlikely that he would be able to return to work.”

21. The Trustees considered Mr Curzon’s case again on 10 May 2002 in the light of Mr May’s letter and the previous letter from Mr May to Thompsons.

22. The Trustees decided that Mr Curzon did not fulfil the criteria for incapacity retirement at the date on which he left the company. Mr Curzon was notified of this decision by the Company Secretary on 31 May 2002. He was informed that the Trustees had considered the additional correspondence provided by the union representative but had not changed their decision for the reason given above.

23. Mr Curzon contacted OPAS, who wrote to the Company Secretary on his behalf. OPAS provided the Trustees with a copy of a Benefits Agency letter dated 11 April 2001 notifying Mr Curzon that he had been awarded a Disability Living Allowance with effect from 14 March 2001. The Trustees agreed to reconsider Mr Curzon’s case at their meeting on 19 December 2002. On 20 December 2002 the Company Secretary wrote to OPAS,

“…At their meeting of the 19 December, the Trustees noted the content of those papers, however, they confirmed that it was appropriate for them to determine the eligibility to a benefit 3 pension, according to the state of Mark’s health in June 2000 and not 2001. Additionally they thought the definition of permanent incapacity as given the trustees under the rules of the scheme was relevant rather than that relating to disability living allowance…”

24. Mr Curzon has drawn attention to the fact that Mr May had offered to discuss Mr Curzon’s case with Dr Makepeace in his letter of 21 December 1999. Mr Curzon says that Mr May’s offer was not taken up. The Trustees responded that Dr Makepeace had been involved with Mr Curzon since 1993 and that he would have contacted Mr May as he felt necessary. They are of the opinion that the medical evidence presented to them in 2000 was sufficient for them to reach their conclusion. The Trustees have also pointed out that members of the Scheme with deferred benefits are able to request a discounted early retirement pension under the terms of Rule 17(B) (see paragraph 10). They point out that Mr Curzon has not applied for this early retirement benefit.

Trustees’ Response

25. Although Dr Page referred to Mr Curzon’s obesity as a lifestyle problem in her letter of 7 March 2000, the Trustees say that it would be wrong to infer that they thought this was the question they had to ask themselves. The Trustees say that there is no hint of this in their letter to Mr Curzon of 3 July 2000, notifying him of their initial decision, or their subsequent letters. The Trustees’ representatives (Mercers) say that they were present at the Trustees’ meetings and would have clearly directed the Trustees as to the correct question to ask. The Trustees assert that the nature of Mr Curzon’s obesity is integral to the issue of permanence because a ‘lifestyle’ problem can change in the way that a congenital disorder might not.

26. The Trustees also argue that the phrase ‘ordinary work’ should be taken to have a wider meaning than Mr Curzon’s former job. They note that the equivalent phrase in the Saffil Scheme is ‘normal occupation’. The Trustees say,

“A person can be unable to return to his former job without necessarily being unable to do his ordinary work. Mr Curzon’s former job was the specific job as a Process Operator, “which required him to lift heavy weights from ankle height and was renowned for causing back problems”… His ordinary work would include work of a similar grade, status and salary, including for example supervisory or clerical work. The Trustees amongst whose number were the Human Resources manager, the Senior Production Supervisor and a Company Director were very aware that the company had adopted the practice and culture of ICI with regard to the treatment of Disabled Employees, and were prepared to consider many alternative positions for Mr Curzon…

When you consider the medical evidence in this light, you will see that there is ample evidence on which the Trustees were entitled to conclude that Mr Curzon was not incapacitated from doing his ordinary work even if he could no longer do his former job. For example, Dr J C D Wells said in a report dated 5 October 1999… that Mr Curzon could go back to work “with a rehabilitation programme for an appropriate period of time, including restricted work activities or reduced hours”, Dr Bliss said… “it would be prudent to start with light duties” and Mr May said… he did not believe that Mr Curzon would be able to work in a capacity of a physical nature, the implication being that he could still do light non-physical work…

We should also point out… that the letter from Mr May date 7 November 2001… is misleading unless one also has firmly in mind the letter from Thompson dated 5 November 2001 which it is replying to…

When Mr May said: “in answer to your question… it is unlikely that [Mr Curzon] would be able to return to work”, the question he had in mind was “what would be the likelihood of [Mr Curzon] ever returning to his job as a process operator even in the event that the surgery was successful… So Mr May was not saying that Mr Curzon could never do any work, only that it was unlikely that he could work again as a process operator. In any event Mr May was addressing the position after the Trustees had reached their decision…”

27. The Trustees also believe that, even if they were to decide that Mr Curzon satisfied the requirements for an incapacity pension, the consent of the company is also required. They point to the Outline (see paragraph 3), which, they say, modifies the ICI Rules through the application of clause 3.3.4 of the Interim Deed.

CONCLUSIONS

28. I agree with the Trustees that the relevant rule under which Mr Curzon’s eligibility for an incapacity pension should be determined is Rule 18 in the ICI Pension Fund Rules (see paragraph 4). Therefore the Trustees should grant Mr Curzon an incapacity pension only if they are satisfied that the physical injury or ill-health from which he is suffering is likely to incapacitate him permanently or for an indefinite period from doing his ordinary work. They did not need to consider whether the Company would waive criterion (b) of the definition of ‘Incapacity’ in the September 2000 Rules. However, I also agree that their decision should be made by reference to Mr Curzon’s condition in 2000 when his employment was terminated.

29. I do not, however, agree that Company consent is required in order for Mr Curzon to receive an incapacity pension. The Trustees point to the Outline of benefits issued in June 1999 and clause 3.3.4 of the Interim Deed. Clause 3.3.4 of the Interim Deed actually refers to the ‘announcement annexed to this Deed’. The announcement clearly states that members such as Mr Curzon will be provided with benefits ‘on the same basis as applied in the ICI Pension Fund’. There is no requirement for company consent in Rule 18 of the ICI Pension Fund. The Outline on which the Trustees seek to rely is mentioned in clause 3.3.5 (‘any subsequent explanatory literature’). I am not therefore persuaded that it should take precedence over the announcement. I also note that the subsequent rules of the Saffil Scheme (introduced by the Definitive Deed dated 12 September 2000) did not include a requirement for company consent.

30. Whether Mr Curzon meets the criteria for the payment of an incapacity pension was therefore a matter of fact for the Trustees to determine. In coming to their conclusion, the Trustees must only consider relevant matters and set aside any irrelevant matters. They must interpret the Rules correctly, ask themselves the correct questions and not come to a perverse decision. By perverse, I mean a decision that no reasonable group of trustees faced with the same evidence would come to.

31. In Mr Curzon’s case, therefore, the Trustees should have asked themselves whether his condition in 2000 was such that he was unlikely to be able to return to his ordinary work either permanently or for an indefinite period. In December 1999 Mr May did not believe that Mr Curzon would be able to work in any capacity of a physical nature as he did before.  Dr Page was of the opinion that Mr Curzon was unfit for the foreseeable future to undertake his ordinary work. She went on to say that, if he were to lose weight to a level where surgical intervention were possible, it was more likely than not that, in view of his long term disability, the prognosis would not be good. However, Dr Page then asked the Trustees if they were happy to award a benefit 3 pension to an individual who had a health problem which in the absence of obesity (a lifestyle one) could be treated.

32. I am not persuaded that this is a question the Trustees should have been asking themselves. Dr Page had conceded that, even if Mr Curzon were to receive surgery, his prognosis was not good. Even if the Trustees had been convinced that surgery would enable Mr Curzon to resume his ordinary work, they still needed to ask themselves how feasible it was for Mr Curzon to achieve the kind of weight loss that would enable surgery to go ahead. There is no evidence that they did so. What they could not do was set aside the question of Mr Curzon’s obesity in the way Dr Page suggested. Mr Curzon’s weight is part and parcel of his ‘condition’ and should be treated as such. The Trustees insist that they only took Mr Curzon’s obesity into account insofar as it impacted on the permanence of his condition and yet, as I have said, there is no evidence that they explored the feasibility of his losing weight. This leaves me with considerable misgivings about the Trustees’ attitude to Mr Curzon’s obesity.

33. I also have misgivings about the Trustees’ interpretation of Mr Curzon’s ‘ordinary work’. The Trustees say that this means ‘work of a similar grade, status and salary, including for example supervisory or clerical work’. To my mind, this seeks to place far too wide a meaning on the phrase ‘ordinary work’.  Mr Curzon was employed as a Process Operator; a physically tasking job which involved lifting heavy weights. I am not persuaded that a supervisory or clerical job can be described as the same or similar employment to a Process Operator. Therefore, when Mr May said that Mr Curzon was unable to undertake work of a physical nature, any implication that he could ‘still do light non-physical work’ was irrelevant.

34. I am therefore persuaded that the Trustees asked themselves the wrong questions and by doing so came to a perverse decision. I uphold Mr Curzon’s complaint against the Trustees.  The Trustees believe that the decision must be remitted to them and have referred me to a decision of the Court of Appeal case.

35. In that case the Court found that the trustees had not been properly informed as to the matter before them and that if they had been properly informed this might materially have affected their decision.  

36. In Mr Curzon’s case the Trustees have not come to an uninformed decision but a perverse decision on the information in which was before them, a decision maintained when it was challenged.  The dispute before me is a dispute of fact, not a challenge to the exercise of discretion.  I resolve that dispute in favour of Mr Curzon and make a direction appropriately.

DIRECTIONS

37. I direct that, within 28 days of the date hereof, the Trustees shall pay Mr Curzon an incapacity pension under Rule 18, backdated to 25 March 2000, together with simple interest on the arrears at the rate quoted by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

24 August 2004

� Kerr v British Leyland (Staff) Trustees Limited [1986] (unreported)
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