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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr D Tobin

Scheme:
Foundrometers Ltd Pension & Life Assurance Scheme (the Scheme)

Respondents:
1.
Alba Life Limited (formerly Britannia Life) (Alba Life)


2.
Mr D Midhage, on behalf of the former Trustee of the Foundrometers Ltd Pension & Life Assurance Scheme (the former Trustee)

MATTERS FOR DETERMINATION 

1. Mr Tobin complains that Alba Life and the former Trustee:

1.1. failed to provide him with the tax free lump sum that he had been offered; 

1.2. transferred his fund under the Scheme to another arrangement without his being informed, causing him to receive a lower tax free lump sum than anticipated.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Scheme was established with effect from 1 April 1975. 

4. The Scheme was a defined benefit final salary arrangement established to provide pension benefits to the employees of Foundrometers Limited (the Company). The Scheme was insured with Alba Life, and later, when the Scheme was wound up, some members’ benefits were transferred to buy-out policies with Alba Life. 

5. Mr Tobin had commenced employment with the Company on 1 January 1953. He joined the Scheme on its inception on 1 April 1975. 

6. In 1988 the Company was sold to Watson Smith Ltd (Watson Smith). The majority, but not all, of the Company’s workforce transferred to Watson Smith. Five members of the Scheme including Mr Tobin transferred to work for Bloctube Marine Ltd (Bloctube Marine). 

7. The Scheme was discontinued on 16 November 1990. Mr Tobin was still a member of the Scheme at that date. 

8. In July 2001 Mr Tobin took early retirement at 63 years of age.

9. On 22 November 2001 the former Trustee wrote to Mr Tobin stating that the Scheme was in the course of being wound up. The letter stated that Mr Tobin could choose:   

9.1. a tax-free lump sum of £10,267 ‘based on your long service records and monies available from Alba’; or

9.2. a non-profit deferred annuity of £546 per annum.

10. Enclosed with the letter was a form for Mr Tobin to complete (the Form). The letter stated that the Form was to be returned to the former Trustee by 24 February 2004.

11. The Form stated:

‘I have considered the options set out in the letter to me dated 22 November 2001 and would advise that my decision is:

(Please tick ONE box)

A pension payable from my Normal Retirement Date
___
Or

A transfer value to …………………………………..
___


Or




An immediate tax free cash sum 



___’
The form then provided room for a signature and address before continuing:



‘Please return this completed form to:




Mr D Midhage

Bloctube Marine Ltd

91/93 South Accommodation Road

Leeds 

LS9 8LW’

12. The former Trustee says that the following sequence of events took place:

12.1. Mr Tobin acknowledged receipt of the letter;

12.2. On 15 January 2002 the former Trustee rang Mr Tobin reminding him that his decision was needed;

12.3. The deadline of 24 February 2002 passed without the former Trustee hearing from Mr Tobin (the former Trustee’s letter to OPAS refers to 22 February 2002, the last week day before the deadline);

12.4. The Scheme was wound up by the end of February 2002;

12.5. All requested payments were made to the members during March 2002;

12.6. On 28 March 2002 the former Trustee informed Alba Life that no reply had been received from Mr Tobin and that his benefits were to be transferred to a buy-out policy;

12.7. By mid-June 2002 the former Trustee had heard from a former work colleague of Mr Tobin who said that Mr Tobin had been ‘wondering where the cheque was’;

12.8. The former Trustee then rang Mr Tobin to arrange a meeting;

12.9. A meeting took place on 21 June 2002 during which the former Trustee told Mr Tobin, as explained to him prior to the 24 February 2002 deadline, ‘that the policy had gone into default because his decision had not been forthcoming, and that matters now rested with Alba Life.’ 

13. According to Mr Tobin (in a letter to OPAS dated 7 August 2002) he delivered the Form by hand to Bloctube Marine’s offices on 20 February 2002. Mr Tobin states that the former Trustee had told him that he had not received the Form from Mr Tobin, but that ‘there had been a break in at the premises and some letters were stolen’.  The former Trustee states that that ‘some franked mail had been taken prior to February 2002’ from the letter box at the main gate and this happened in late 1999.

14. Mr Tobin has provided me with a copy of the form, which he says that he  delivered by hand before the closing date of 24 February 2002. This is dated 22 February and indicates that he opted for an immediate tax-free cash sum. Mr Tobin believes that the Former Trustee should, out of courtesy, made him aware that the form had not been received.

15. A payment was made to a buy-out policy with Alba Life of £10,267 in March 2002.

CONCLUSIONS

Failure to provide Mr Tobin with the lump sum that he had been offered

16. In determining whether Mr Tobin should have been paid the sum of £10,267 as cash there are two issues to consider. First, did Mr Tobin return the Form to the former Trustee by the appropriate deadline? If not, should Mr Tobin have been paid the sum of £10,267 in any event?

Was the Form returned by the deadline?

17. The former Trustee says that he had received no response from Mr Tobin by 24 February 2002. Mr Tobin, on the other hand, states that he delivered the Form to the offices of Bloctube Marine by hand on 20 February 2002. The two positions are not necessarily inconsistent since the Form could have been lost between  arriving at the offices and being passed on to the former Trustee. 

18. Mr Tobin has implied that his form may have been among the papers stolen from the firm’s premises as indicated to him by the former Trustee. On the other hand the former Trustee’s version of events is that letters had been taken in 1999.

19. If Mr Tobin delivered the form to Bloctube Marine on 20 February 2002 then he would, presumably, have filled in the Form on or before that date. However, the copy of the Form that that has been made available to me is dated, apparently by Mr Tobin, “22/02/02”. While it is not inconceivable that Mr Tobin might have post-dated the Form I cannot think why he would have done this. On balance, I consider it more likely that the Form was not returned to Bloctube Marine on 20 February as Mr Tobin maintains. Nor am I persuaded that it was returned before the deadline itself which was on 24 February.

20. Thus my finding of fact is that Mr Tobin failed to return the Form to the former Trustee by the deadline. In failing to return the Form by the deadline, Mr Tobin failed to take the necessary step to secure the lump sum of £10,267 as a cash payment. 

Should Mr Tobin have been paid the lump sum in any event?

21. The sum of £10,267 was the amount available as Mr Tobin’s share of the Scheme’s assets rather than his strict entitlement under the Rules. In the event, the equivalent amount was paid to a policy to provide an income for Mr Tobin.

22. Accordingly, I am unable to uphold this aspect of the complaint against either of the Respondents.

Transfer of Mr Tobin’s benefits to another arrangement without him being informed
23. In Mr Tobin’s complaint sent to my office he states that “without me being informed I had been transferred to a buy out policy”. There is in fact no obligation for the trustees of a scheme that is being wound up to obtain the written consent of a scheme member before discharging the scheme’s liability towards that member by way of a buy out policy. 
24. The complaint is not upheld. 
DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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