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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant:
	Mr A Taylor

	Applicant’s representative:
	Ms Z Francis

	Scheme:
	Thames Water Mirror Image Pension Scheme (the Scheme)

	Respondents:
	Thames Water Utilities Limited (the Employer)


MATTERS FOR DETERMINATION 

1. Mr Taylor complains that the Employer wrongly excluded his overtime earnings from his pensionable remuneration. Mr Taylor complains that, as a result, the benefits to which he has become entitled under the Scheme have been adversely affected. He also claims to have suffered distress and inconvenience whilst these issues have been resolved. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The Scheme was created on 1 September 1989 to provide employees of the Employer, which had taken over the functions of the Metropolitan Water Board/Thames Water Authority, with a non-statutory pension scheme that would mirror so far as possible the provisions of the Local Government Pension Scheme. I have been provided with an extract of the Scheme’s Trust Deed and Rules which provides:

3.1. ‘ “Remuneration” (exception Part V of this Deed) means all the salary, wages, fees and other payments paid or made to an employee as such for his own use and the money value of any apartments, rations or other allowances in kind appertaining to his employment, not including – 

(i) Payments for overtime (except where the employee has been notified in writing by the Principal Company that the payments will be treated as payments for contractual overtime for the purposes of the Scheme),

(ii) …’

LOCAL GOVERNMENT PENSION SCHEME REGULATIONS (the Regulations)

4. The definition of “Remuneration” in the Regulations is:

“…all the salary, wages, fees, poundage and other payments paid or made to an employee as such for his own use and the money value of any apartments, rations or other allowances in kind appertaining to his employment.

The expression does not include –

a)
payments for non-contractual overtime…”

MATERIAL FACTS

5. On 10 December 1984, Mr Taylor commenced employment as a ‘shift charge engineer’ with the Metropolitan Health Division of the Thames Water Authority. Mr Taylor’s letter of appointment, which was dated 24 December 1984, states:

5.1. ‘Following your recent interview, I am writing to offer you the post of Shift Charge Engineer, with effect from 10th December 1984…

Details of the post are stated below. If there is a change from your present location, the arrangements set out in Staff Circular No. 15/84 will apply.

Your other terms and conditions will remain those agreed by the National Joint Staff Council for the Water Industry except where the provisions outlined in Staff Circular No. 15/84 apply to your situation.’ 

6. The letter of appointment then set out Mr Taylor’s unit, grade, salary, the fact that the post would attract ‘London weighting’ and, finally, two ‘special conditions’, namely:

6.1. ‘(1) You will be required to work a 37 hour week or as agreed locally in accordance with the shift cycle operating at Crossness [“Crossness” subsequently manually amended to “Riverside”] 

(2) The grading and salary of the post of Shift Charge Engineer has been determined to take account of Weekend and Public holiday working. Para 4(a) (ii) of the Blue Book.’

7. The ‘Blue Book’ is, as I understand it, the name given to a booklet setting out terms and conditions of service for salaried staff agreed by the National Joint Staff Council (NJC) for the Water Industry. I have been provided with a copy dated January 1981. Section 6 (‘overtime’) of the Blue Book provides:

7.1. ‘4. Enhanced Payment For Weekend and Public Holiday Working 

Employees below the overtime limit

(a) Weekend working

(i) Employees below the overtime limit whose normal working regularly involves work on Saturday or Sunday shall be paid at the rate of time-and-one-half for all hours worked as part of the normal working week on Saturday or Sunday

(ii) This sub-paragraph shall not apply to any employee whose normal duties include working outside normal working hours and who is paid a salary which has been clearly determined in his contract of service to take account of this fact.’

8. It appears that, during the course of Mr Taylor’s employment he also received, or was made aware of, a number of further documents produced by the Employer or its predecessor, which, it is submitted on Mr Taylor’s behalf, are relevant to the matter before me. These documents include:

8.1. A document, or extract from a document, dated January 1986, that is said to be an extract from “the Green Book” the name given to a booklet setting out terms and conditions of service for weekly-paid staff. It is headed ‘Overtime payments’ and states:

‘The NJC Conditions applicable to overtime are set out in the “Blue Book” – Section 4.

6. Pensionable Overtime

N.J.C. Conditions

For all staff on N.J.C. conditions overtime is regarded as non-pensionable except:

Shift Workers – former ‘Dirty Water’ Shift Workers appointed prior to the 1st April, 1985. In accordance with the procedures adopted by the former M.P.H. Division all complete shifts worked to cover sickness, leave etc. are deemed to be pensionable.’

8.2. A document dated 28 January 1993, and headed ‘Average Pay Calculations’, stating that the calculation of normal salary will include, amongst other items, ‘contractual overtime’ and ‘where appropriate conditioned overtime as set out in Section 4 below’. Section 4 provides:

‘In future conditioned overtime will apply only to existing employees currently working conditioned overtime. The classification will not be extended.

Existing conditioned overtime will be examined by Management and in most cases will be redefined as either casual or contractual. There may be some which will be left unchanged as conditioned.

Casual overtime is excluded from the averaging calculation.

In the event that the overtime is unchanged as conditioned, the employee will continue to undertake the overtime on a conditioned basis, with the overtime continuing to count towards the average pay calculations. This will continue until:-

…

(d) Management decide to end or reclassify the overtime arrangements. Only in this case will protection arrangements be applicable.’
8.3. A document dated 20 December 1993, and headed, ‘Bulletin – employee information’, made pursuant to the ‘employee project’ apparently adopted earlier in 1993, stating:

‘Under the previous arrangements, all overtime (whether contractual or casual) worked by staff was averagable provided at least 20 hours overtime had been worked in the previous six months. The new agreement defined overtime for all employees as falling into the categories of contractual, conditioned or casual…

The effect of the changes will mean that casual overtime worked by staff will no longer be taken into account for averaging purposes. Staff who have been receiving average pay relating to casual overtime will therefore no longer receive this element of pay when they are absent from work for holidays.’

8.4. A Scheme booklet (undated) which defines remuneration as including ‘payment for contractual and conditioned overtime’.

8.5. Monthly payslips: 

· Between April 1989 and May 1993 the payslips simply state ‘overtime’, and show that those overtime earnings are pensionable; 

· From December 1993 to September 1994 the abbreviation ‘con’ appears next to ‘o/t’ and the overtime earnings are shown as being pensionable;  

· From December 1994 to April 1997 ‘cont’l/cond’l’ appears next to ‘overtime’ and those earnings are shown as pensionable. In September 1995 there is also an entry in respect of ‘casual’ overtime, which is shown as pensionable; 

· During 1997/98, overtime is stated to be ‘casual’ for the months May, June, July and November 1997 and is not pensionable. Other months in the year record overtime as ‘cont’l/cond’l’ and is pensionable.

8.6. An undated document, which appears to be an extract from a larger document, which states:

‘8. Conditioned Overtime

Regularity of overtime does not itself constitute “conditioned overtime”. Conditioned overtime arises where it is a requirement of the job that an employee should regularly work more than the normal working week, or there is a specific agreement or arrangement between the employer and employee in accordance with which the employee regularly carries out overtime, but where in neither case is there any obligation on the part of the employer to guarantee such overtime. Overtime of this type counts for the purposes of calculating holiday and sick pay and superannuation but shall in no circumstances be regarded as contractual overtime as defined in paragraph 9 below. Such overtime shall count for superannuation purposes for members of the Water Authorities Superannuation Fund but not for members of the Thames Water Pension Scheme.

9. Contractual Overtime

“Contractual overtime” is a specified number of hours that an employee is required to work over and above the normal weekly hours detailed in Section 4 of this Agreement, and which is guaranteed by the employer. Such additional hours will count for the purposes of calculating holiday and sickness payments, and superannuation for members of the Water Authorities Superannuation Fund and the Thames Water Pension Scheme.’

9. Up until 1997, I understand that Mr Taylor paid pension contributions on the pay he received in respect of overtime. This came to an end in 1997 when the Employer realised that Mr Taylor had been claiming as pensionable what (in the Employer’s view) was ‘casual’ overtime. 

10. Mr Taylor retired in March 1998.

SUBMISSIONS

Mr Taylor

11. It is submitted on behalf of Mr Taylor that the nature of his contract of employment was such that overtime was an integral part of his job as a shift worker and was not simply voluntary.

12. Mr Taylor says that he joined the Scheme on the understanding that the conditions he had enjoyed under the Local Government Pension Scheme would continue to apply after his transfer to the Employer. These included “Pensionable Overtime for full shifts worked”.

13. Attention is also drawn to the fact that Mr Taylor in fact paid pension contributions on his overtime pay until 1997. Mr Taylor says that it is unclear why his “Shift Overtime” was redefined as “casual” when it had been pensionable for many years previously.

14. Mr Taylor says that, if the arrangement for overtime to be pensionable had been allowed to continue, his best year’s earnings would have been in 1997/98, the final year before he retired. His earnings in that year were higher than in 1995/96, the year’s earnings on which his pension was finally based, as they included “Shift Overtime Payments” totalling £5042.33 which, although described as “Casual”, should be pensionable as they had been previously. 

The Employer

15. It is submitted on behalf of the Employer that, while Mr Taylor as a shift worker was allowed to and did work overtime, he was not required to do so by the terms of his contract of employment and thus such overtime was not contractual. 

16. It is accepted that Mr Taylor incorrectly paid contributions on some of his casual overtime and this pay was included in the calculation of pensionable remuneration. As Mr Taylor is in receipt of his pension there is no intention to reduce his pension by correcting the error and giving him a refund of contributions.

17. It is further submitted that, in any event, Mr Taylor has suffered no loss because of the way in which his retirement benefits were calculated:

17.1. On his retirement on 13 March 1998, Mr Taylor’s benefits were based on his pensionable remuneration for the year ending on that date totalling £37,544, which provided a lump sum of £28,700 and a pension of £9,557.

17.2. It was normal practice in the Scheme for benefits to be set up immediately on retirement based on known pensionable remuneration to retirement date. Then, if it was later found that there were other earnings in the final year to be taken into account, the retirement benefits would be recalculated. In Mr Taylor’s case, an adjustment was made to his retirement benefits in April 1998. These were now based on a pensionable remuneration of £39,949, being his pensionable remuneration for the year 14 March 1995 to 13 March 1996, since that remuneration was higher than the remuneration in his final year including any additional earnings. His new lump sum was £30,500 and pension, £10,170.

CONCLUSIONS
18. Mr Taylor is concerned that certain payments for overtime have been incorrectly excluded from the calculation of his pensionable pay. If payments for overtime worked by Mr Taylor, whilst working for the Employer, were ‘treated as payments for contractual overtime for the purposes of the Scheme’, then they constituted part of Mr Taylor’s remuneration for the purposes of the Scheme; otherwise, they did not.

19. Mr Taylor contends that his best year’s earnings would have been in 1997/98, as they included payments amounting to £5042.33, which, although described as “Casual”, should be regarded as pensionable, as they had been previously. There is some evidence of the way in which the Employer’s predecessor treated certain types of overtime. For instance, the Blue Book states that, in respect of ‘dirty water’ shift workers appointed prior to 1 April 1985, in accordance with procedures adopted by ‘the former MPH Division’, all complete shifts worked to cover ‘sickness, leave etc’ will be ‘deemed to be pensionable’. Post privatisation, however, I have not seen any evidence of written notification from the Employer to Mr Taylor or, for that matter, issued generally, stating that certain types of overtime would be regarded as contractual. I note that, from in or around 1993 the distinction between ‘contractual’, ‘conditional’ and ‘casual’ overtime appears in the documentation however, there is no conclusive evidence as to which specific types of overtime were to be treated as contractual rather than casual.

20. Further, I have seen no evidence that Mr Taylor raised this as an issue with his employer when his overtime was shown on his payslips as “casual”. Moreover, it seems to me that the nature of Mr Taylor’s overtime and his entitlement to work it at all, are matters between him and his employer. The employer maintains that the overtime worked was not “contractual”, and this is supported by the fact that it is reflected on his payslips as “casual”, and on that basis I must conclude that it has been treated correctly as non-pensionable. 

21. Mr Taylor says that he joined the Scheme on the understanding that the conditions he had enjoyed under the Local Government Pension Scheme would continue to apply after his transfer to the Employer. Clearly, casual overtime cannot be regarded as contractual. The definition of “Remuneration” in the Regulations which govern the Local Government Pension Scheme makes clear that non-contractual overtime is not pensionable. Equally, the Scheme’s Trust Deed and Rules are clear that Remuneration only included payments for contractual overtime. I am satisfied that, in the case of casual overtime, the terms and conditions of the Scheme did not vary from those of the Local Government Pension Scheme.    

22. Having considered the basis upon which Mr Taylor’s pension has been calculated, it is my understanding that:

22.1. Mr Taylor received a pension from March 1998 based on his pensionable remuneration in the year to retirement date, that being £37,544;

22.2. Once Mr Taylor’s earnings had been finalised, it was found that he could obtain better benefits using pensionable remuneration for the year ending 13 March 1996;

22.3. It is not in dispute that Mr Taylor’s overtime during that year, including casual overtime, was treated as being pensionable. His total pensionable earnings in that year were £39,949.
23. Mr Taylor received retirement benefits based on a higher remuneration, albeit incorrectly in the view of the employer, than that earned in his final year, taking account of basic salary and overtime which the employer subsequently considered to be non-contractual. I have seen no evidence of maladministration in the way in which Mr Taylor’s pension has been calculated and have not identified any unreasonable delays in the process. It follows that, notwithstanding Mr Taylor’s assertion that he has suffered distress and inconvenience, there is no basis for any payment in this respect.

24. I do not uphold this complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

30 January 2007
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