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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr J T Butler

	Scheme:
	Ascom Telecom Pension Scheme
[previously “Autophon (UK) Limited Pension Scheme (1983)” and originally known as “Comdial Communications Systems Limited Pension Scheme (1983)”](the “Scheme”)

	Respondent:
	The Equitable Life Assurance Society (“Equitable Life”)


MATTERS FOR DETERMINATION 

1. Mr Butler alleges that Equitable Life incorrectly reduced their bonuses, for the period July 2001 to December 2001, from 6% to 4% pa and also incorrectly applied a further 4% reduction to his non‑protected-rights (“non‑PR”) fund at the point of his retirement.
2. As a result, he alleged that Equitable Life
2.1. wrongly settled his fund at retirement at a value below its previously declared guaranteed value due to these reductions;

2.2. has still not provided information on how his final fund has been calculated.
3. He has also complained that Equitable Life paid interest on the late payment of his open market option at a rate of 2.1% rather than the guaranteed rate of 3.5% that is in the underlying policy.
4. Furthermore, it took eleven weeks to provide transfer details about his Protected Rights (“PR”) fund, during which time the penalty for non‑contractual transfers increased from 10% to 14% (effective 15 April 2002) and then to 20% (effective 1 July 2002), thus depriving him of the transfer option.

5. Equitable Life incorrectly advised him to complain to the Financial Ombudsman Services (“FOS”) and did not reply at all to the letters sent by the Occupational Pensions Advisory Service (“OPAS”) in November and December 2002.
6. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

ELEMENTS OF COMPLAINT RESOLVED AND WITHDRAWN 

7. Fund at retirement below the guaranteed minimum value

The guaranteed value of £481,315.23 at 30 November 2001 represented PRs of £18,175.86 and non‑PRs of £463,139.38.  Mr Butler now accepts that the guaranteed value of his non‑PRs at 30 April 2002 had increased to £476,022.91 and so, even with the reduction of the bonuses on the overall policy value, three segments of the non‑PR policy paid the minimum guaranteed value and the other two segments paid more than the guaranteed value.  Consequently, this part of his complaint has been satisfactorily resolved.

8. Interest paid between maturity date and date of receiving benefits
Mr Butler says that his complaint about the level of interest paid between retirement and settlement would not have been made if information had been forthcoming from Equitable Life.  My investigation established that Equitable Life paid gross interest of £4,147.53 but deducted tax of £829.50.  His new pension provider has now reclaimed the income tax of £829.50.  Thus his rate of return is close to an annualised rate of 3.5%.  He has also been compensated for loss of investment return on the income tax, and thus this element of his complaint has also been resolved.

9. Increase in penalty for non‑contractual transfers
The main reason for considering transferring his PR fund was Mr Butler’s concern that Equitable Life might become insolvent.  As he has now reached age 60 and, having taken an open market option, started drawing his PR benefits with another insurer, he has withdrawn this aspect of his complaint.

THE SCHEME RULES
7. The Scheme was established by a Declaration of Trust dated 31 March 1983.  The original rules, adopted on 2 April 1993, were deleted and replaced by The Rules Schedule (April 1997), The Limits Schedules (April 1997) and The Protected Rights Rules (April 1997) (collectively known as “the Rules”) by a Deed of Variation which was executed on 15 April 1999.
8. Rule 4 of The Rules Schedule (April 1997) provided,

(a)
The Trustee may apply all or part of the contributions paid by and in respect of a Member under Rule 3 to insure benefits … payable in the event of death before benefits in accordance with Rule 6(i)(a) become payable.  Provided that …

(b)
Payments to which the Protected Rights Rules apply will be invested by the Trustee to secure the Member’s Protected Rights …

(c)
The balance of the contributions paid by and in respect of the Member and … will be invested by the Trustee to secure benefits payable under Rule 6(i).  The accumulated balances of contributions, transfer values and any investment income accruing thereto shall be known as the Member’s Account.
9. Rule 5 of The Rules Schedule (April 1997) provided,
“(a)
Retirement at the Normal Retirement Date

A Member who retires on his Normal Retirement Date will be entitled to an immediate pension.

(b)
Early Retirement

If a Member retires before his Normal Retirement Date either at his request and with the consent of the Employer on or after attaining age 50 or on the grounds of Incapacity, he will be entitled in lieu of his rights under Rule 9, to an immediate pension.  His Protected Rights pension shall not, however, be payable until he attains age 60.”

10. Rule 6 of The Rules Schedule (April 1997) provided,

“Retirement Benefits
Benefits payable under this Rule are subject to the limits set out in the Limits Schedules.

(i)
Member’s Account

(a)
On the Member’s retirement in accordance with Rule 5 the Member’s Account will be applied to secure from an Insurer, at the choice of the Member, either an immediate pension for the Member or a smaller pension for the Member together with a contingent pension payable after his death to his surviving spouse.

(b)
…”

11. Rule 9 of The Rules Schedule (April 1997) provided,

“Leaving Pensionable Service
Benefits payable under this Rule are subject to the limits set out in the Limits Schedules.

(a)
A Member who leaves Pensionable Service shall, if the Employer does not exercise either of the options described in paragraph (c) of this Rule, be entitled to retirement benefits in accordance with Rule 6.  Benefits under Rule 6(i) may be payable at any time after attainment of age 50 (or earlier on the grounds of incapacity) and before the attainment of age 75 (but not after Normal Retirement Date unless the Member remains in remunerated employment), but his pension under the Protected Rights Rule 5 shall not be payable before age 60.

(b)
As an alternative to the benefits under paragraph (a) of this rule being secured within the Scheme, the Member shall be entitled to choose that the Member’s Account and, subject to Protected Rights Rule 8, the Member’s Protected Rights Assets shall be applied:-

(i)
As a transfer value to a pension scheme of which he has become a member …

(ii)
As the consideration for a contract with an Insurer to secure in the name of the Member the benefits payable under paragraph (a) of this rule; or

(iii)
As a transfer value to a personal pension scheme approved under …”

Paragraph (c), with reference to (a) above, relates to where a member has left service before completing two years’ service and does not apply in Mr Butler’s case.

12. In the Rules “Relevant Date” shall mean the date of retirement, leaving Pensionable Service or death as the case may be.

OTHER LITERATURE

13. In March 1983, the Principal Employer, as Trustee, signed an acceptance form which said,

“The Scheme outlined in your [Equitable Life] quotation reference 82/3267 in accordance with the terms described in the technical specification …… is acceptable and we wish to proceed with a view to the Scheme commencing on 1 April 1983.”

14. In the Policy Document, ‘Total Retirement Benefit’ is defined as:

“… the aggregate amount of the sums assured by all Retirement Benefits secured under this Policy in respect of that Scheme Member together with related bonuses in respect of such sums assured”.
15. In the Policy Document, ‘related bonuses’ shall mean:

“in respect of the sum assured by any Retirement Benefit such sums (if any) as shall under the Rules and Regulations of the Society have been allotted by way of addition to or bonus thereon”.

16. The Fifth Schedule of the Policy Document provided,
“Early Retirement

2.1 If any particular Scheme Member retires before his Pension Date in circumstances in which he becomes entitled under the Rules to be paid a pension the Trustees may request the Society to make an immediate payment of the Total Retirement Benefit in respect of that Scheme Member calculated at the date of his actual retirement …”

2.2 The Total Retirement Benefit (calculated as provided in paragraph 2.1 of this Schedule) shall be reduced by multiplying the same by the appropriate factor derived from the Table of Reduction Factors set out in the Seventh Schedule.

17. The Seventh Schedule (3) provided,
“Table of Reduction Factors for early retirement

Number of years before Pension Date


Reduction Factor

1 0.9662

2 0.9335

3 0.9019

4 0.8714

…”

18. The Equitable Life’s With Profits Guide, as at 31 August 2000, provided,
“A Introduction
All life assurance companies, …, which market with‑profit policies in the United Kingdom, are required to make available a guide containing information about the company or society and its with‑profits fund.  This is because the benefits under such policies depend in part, and sometimes to a considerable extent, on bonus additions which are made by the company or the society from time to time and which cannot be known in advance.

The Equitable Life Assurance Society is satisfied that this Guide fairly presents information as at 31 August 2000 about the Society in accordance with the Rules of the Personal Investment Authority.

…

C Factors influencing bonus rates

1 The with-profits approach

Under the with‑profits approach, the Society determines for each year an appropriate smoothed overall rate of return, taking into account the actual investment experience of the current and recent years.  That smoothed return is normally distributed in the following ways:

●
By allowing for any guaranteed minimum rate of investment return on guaranteed benefits under the policy;

●
By declaring annual bonuses which are formally added to policies on 1 April and further increase the guaranteed benefits under the policy;

●
By passing on the balance of the overall rate of return through non‑guaranteed final bonuses.  The amount of any final bonus is illustrated on annual statements and, on request, from time to time but is only finally determined in relation to any given policy when a claim becomes contractually payable.

Certain plans receive no annual declared bonuses, with any profits being passed on solely by means of non‑guaranteed final bonuses.  This approach maintains equity between those plans and those with lesser guarantees.

The Society aims to ensure that the overall rate of return will secure a fair distribution of profits for all with‑profits policyholders, irrespective of when their policies were first taken out or when they may be expected to mature.  Bonuses are allocated in order to achieve a smoothed return over each individual contract’s lifetime, and over the lifetimes of all of the other with‑profits contracts currently in force with the Society at any given time.  Final bonuses are adjusted between individual with‑profits contracts as part of the smoothing exercise in order to ensure equity is achieved, subject to any guarantees in the policies.
…

The extent to which the Society is able to provide bonuses in any given year depends to a large extent on financial conditions prevailing at the time when such bonuses are determined.

The Society regards each with‑profits policyholder as having a notional stake in the with‑profits fund, and the eventual benefits will be the smoothed value of the share of that fund attributable to the policy.  This is what the Society calls the asset share, and it will take account of all profits and losses incurred in the business including the costs of guarantees under other with‑profits contracts.
When benefits are taken, the amount of bonus still to be allocated, if any, will depend upon how much of the asset share has already been secured by way of previous allotments to the policy of annual declared bonus and any applicable guarantees.  Generally, the Society aims to allot a non‑guaranteed final bonus in order to lift the value of the benefits under the policy to the appropriate asset share.  There will, however, be circumstances where asset share has already been given or exceeded through the previous allotments to the policy of annual declared bonuses and the operation of certain guarantees.  Where a policy contains guarantees, …, and the value attributable to these guarantees causes the value of the benefits under the policy already to exceed the asset share, then the higher value already achieved is available to the policyholder.  It follows that in such a case no final bonus will be allotted in respect of the policy, since full value or a greater value will already be available to the policyholder.  … Where the guarantees in the policy mean that the value of the benefits taken is greater than the asset share then this additional value is paid for by a reduction in the asset share of all with‑profits policyholders.
The major part of bonuses arises from the activity associated with the investment of the premiums or contributions on with‑profits contracts.  Since, however, the Society has no shareholders the with‑profits policyholders effectively stand in the position of proprietors sharing in any profits made or losses incurred in running the business”.

ARTICLES OF ASSOCIATION OF EQUITABLE LIFE

19. Part I of the Articles sets out certain Definitions and Interpretations as follows:

“Contractual Event means in relation to a Policy an event which gives rise to the payment of proceeds in certain circumstances when guaranteed terms apply under the Policy.

Final Bonus means a bonus addition pursuant to a Contractual Event which is only finally determined at the date of such Contractual Event in accordance with the then most recently applicable formal ‘Statement of Bonuses’ approved by the Society’s board

Policy Value means the with‑profits policy value attributable to a Scheme Policy …, being an amount which the Society is not contractually bound to pay until final determination by the Society in accordance with the terms of the relevant Scheme Policy and the then latest applicable formal ‘Statement of Bonuses’ approved by the Society’s board for such Scheme Policy
Scheme Policy means a subsisting With‑Profits Policy, or …”

20. Article 65 deals with ‘Valuation and division of surplus, how to be made’ and says,

“(1) The Board shall, at such intervals as it may expedient, but at least once in every year, cause an investigation to be made into the financial condition of the Society, including a valuation of its assets and liabilities, by the Actuary.  Provided that in the valuation of the assets the values thereof be not estimated beyond the market price (if any) of the same, unless for the reasons to be set out in the Directors’ report to the Members upon the results of the valuation.  After making such provision as it may think sufficient for such liabilities, and any special or other reserve it may think fit, the Board shall, at a Board Meeting, declare what amount of the surplus (if any) shown by such valuation may, in its opinion, be divided by way of bonus, and it shall apportion the amount of such declared surplus by way of bonus among the holders of the Participating Policies on such principles, and by such methods, as it may from time to time determine.  The Board may pay or apply the bonus so apportioned to each holder of a Participating Policy, either by way of reversionary bonus (that is to say, by way of addition to the sum assured when it shall become a claim), cash payment, reduction of premium for the whole of life or any less period, or in any other way it and any holder of a Participating Policy may agree.

(2) The Board (after obtaining such report or reports from the Actuary as it may in its discretion consider to be necessary or desirable in the circumstances) may, in cases where Participating Policies become claims in the interval between two valuations, pay such interim or additional or special bonuses as it shall think fit.

(3) The amount of any bonus which may be declared or paid pursuant to paragraph (1) or paragraph (2) of this Regulation and the amount (if any) to which any holder of a Participating Policy may become entitled under any mode of payment or application of any such bonus, shall be matters within the absolute discretion of the Board, whose decision thereon shall be final and conclusive.”

MATERIAL FACTS

21. Mr Butler joined Ascom Telecom Limited (“ATL”), as a director, in December 1988 and became a member of the Ascom Telecom Pension Scheme on 1 January 1989.  He later became a Trustee of the Scheme from 6 April 1997.  The Scheme provided benefits on a money purchase basis and was insured with Equitable Life.  Mr Butler’s retirement account was invested entirely in the Equitable Life’s with‑profits fund.  His normal retirement date was 25 April 2005 when he reached the age of 60.

22. On 8 February 2002, Equitable Life wrote to the Trustees of the Scheme about the High Court’s approval of Equitable Life’s Compromise Scheme.  A copy of the letter was passed to Mr Butler and his colleagues.  The letter said, among other things, that,

“You may have read of the High Court’s approval of our enormously important compromise scheme following overwhelming support from our policyholders …
Now we can all look forward to a more stable Society.  The effect of the scheme is to make us £1 billion stronger and to end the major uncertainties around the [Guaranteed Annuity Rates] GAR‑related claims that have created so much anxiety and instability.

In recent days we have read speculation that some Independent Financial Advisers (IFAs) will tell policyholders to ‘take their uplifts, surrender and run’ to another provider ... policyholders should seriously question its wisdom … Another provider may charge them an entry fee … 
Nor, as we have seen, is any insurer immune from the investment climate.  Many life companies are announcing significant bonus reductions and are issuing warnings on their future outlook as stock market uncertainties continue …

Meanwhile policyholders should not be concerned by lurid headlines on our fund’s future.  We will continue to protect policyholders’ interests by ensuring that those who choose to leave early do so without damaging the fund.
... Over the last year, this arrangement has worked well in difficult market conditions and relative to others, we believe our with‑profits fund has been one of the top performers.

… As a closed fund we will not face the substantial marketing and sales costs incurred by other insurers as they compete for new business.  Inevitably there have been substantial one‑off costs in the last two years …

With the compromise in place …   Certainly all policyholders benefit from the scheme giving greater stability and investment freedom … we will be writing to you again soon on our final bonus policy and other matters …

Your Board took office … facing many daunting threats and challenges.  We do not pretend to have dealt with them all …. The investment climate remains unpredictable.  However the compromise represents great progress …
23. Around February/March 2002, Mr Butler was issued, via his employer, with a benefit statement that had been produced on 22 February 2002 by Equitable Life.  The statement quoted his benefits on 30 November 2001 and showed the following:

Equitable with‑profits retirement benefits

Guaranteed value on retirement or death

brought forward from 1 May 2001
£468,718.97

Guaranteed value from new contributions
£3,102.36

Guaranteed interest, if any, and declared bonus added
£9,493.90


---------------

New guaranteed value on retirement or death

on 30 November 2001
£481,315.23

Non‑guaranteed final bonus on 30 November 2001
£15,521.05


---------------

Total value on 30 November 2001
£496,836.28

This total value was made up of PRs of £20,411.16 and non‑PRs of £476,425.12 (of which £32,535.11 had accrued after 5 April 1997).

24. On 22 March 2002, Equitable Life faxed retirement forms to ATL for completion and return, following a meeting that Mr Butler had with the personnel officer in which he says he requested retirement.

25. Mr Butler was made compulsorily redundant with effect from 31 March 2002, with the business of ATL (not the company itself) being sold by its Swiss parent company on 26 April 2002.
26. On 9 April 2002, ATL informed Equitable Life that Mr Butler would be retiring early on 30 April 2002 and that the March 2002 contribution would be the last contribution made to the Scheme.  A notification of retirement form and an information form for calculating Inland Revenue limits were enclosed.  ATL requested that Equitable Life provide details of Mr Butler’s tax‑free cash lump sum, pension annuity and what amount would be available for income drawdown.

27. On 15 April 2002, Equitable Life issued a Press Release and sent an announcement to their clients.  It said, among other things, that:

“‘Financial Management’

… we must adopt a cautious bonus and investment policy.  Equitable policies have a unique flexibility as to how and when policyholders can take benefits, and the majority by value include a guaranteed minimum level of growth on their guaranteed value.  These factors, coupled with the Society’s historic low levels of reserves, mean that as we stated in the Compromise Scheme we shall have a lower proportion of funds invested in property and shares (equities) compared to other with‑profits providers, at least in the near future…
‘Policy Values’

The apparent clarity of the term ‘policy values’ creates a false sense of security.  It is not an absolute statement of the policy’s worth like a bank or building society statement.  ‘Policy value’ is a broad, indicative statement, of necessity subject to adjustment on a policy’s early surrender or on maturity according to fund performance as is the case in other with‑profits funds.  Annual benefit statements in future will clarify this by showing policy values in ‘guaranteed’ and ‘indicative’ form.

Bonus strategy

As with any with‑profits fund, it is essential that policyholders leaving the Society [Equitable] do so with no more than their fair share of the assets of the fund and that the interests of continuing policyholders are protected.  This principle defines the levels of financial adjustment applied to early surrenders.  It also defines our policy on annual bonus and on the final bonus paid on maturity.

2001 and 2002 bonus declaration
The negative investment returns of 2001 and our requirement to hold prudent reserves mean we have set the non‑guaranteed final bonus for all UK with‑profits pension policies at an accrual rate of 4% per annum for the last six months of 2001, rather than the annual rate of 6% we had hoped to give, i.e. 2% rather than 3% will be added to indicative policy values.  There is no guaranteed bonus for 2001 (except, of course, for those policies containing the 3.5% Guaranteed Interest Rate, where the annual 3.5% will be added to guaranteed policy values).

The effect of this bonus announcement and …

Fair asset shares on policy surrender or maturity

From now on, in line with other with‑profits funds, policyholders wishing to surrender their policies early as well as those proposing to take benefits on maturity will be quoted a ‘surrender value’ or ‘maturity value’ respectively.

These values will be set in accordance with the principal set out above of ensuring that those choosing to leave the fund take no more than their fair share, and adjusted in the light of the circumstances of the fund.

The [non contractual] surrender value will be subject to the financial adjustment set at 14% with effect from 15 April both for individual and group schemes (although the latter will still have a group scheme calculation that could produce a higher percentage adjustment).

The [contractual] maturity value includes final bonus and reflects that policy’s fair share of the fund, which will not necessarily be the same as the indicative policy value.  With effect from 15 April the maturity value for a UK pension policyholder choosing to take maturity now will be the indicative policy value calculated allowing for the new bonus announcements, adjusted down by 4%.  The maturity value of a policy will not be lower than the guaranteed value of that policy.

As with other with‑profits funds the surrender and maturity values will be kept under constant review and the adjustments will change to reflect investment conditions and the strength of the fund.
Continuing policyholders should be reassured that these changes announced today are designed to protect them from the damaging effect of excessive value leaving the fund ….
28. Equitable Life wrote to ATL on 1 May 2002 outlining Mr Butler’s benefits as at 30 April 2002.  This information was passed on to Mr Butler on 6 May.  As he was under 60, the benefits represented only his non‑PR fund value.  The value of his benefits on this date, if guaranteed terms applied under the contract, was £480,595.54.  The statement showed his PRs as zero.
29. Mr Butler had obtained a retirement quotation in March 2001.  Even allowing for the 16% reduction in final bonus that occurred in July 2001, Mr Butler felt the latest fund value was too low.  Using the benefit statement, supplied on 22 February 2002, which showed his benefits as at 30 November 2001 (i.e. after the adjustment to final bonus), he made his own calculation of what the fund value should be at 30 April 2002 taking account of contributions, fund growth and the 2½% uplift in fund value which was provided in the Compromise Agreement.  His calculations produced a non‑PR fund value of £498,427, some £17,832 more than Equitable Life had quoted.

30. Consequently, on 8 May 2002 Mr Butler telephoned Equitable Life to query their quotation.  After waiting for someone to telephone him back, he subsequently wrote to them on 11 May 2002 querying his fund value, tax-free cash lump sum and other information outlined on the retirement statement.  He also gave a breakdown of his calculations to 30 April 2002.  His letter said,
“As soon as I realised that I would be leaving Ascom Telecom at the end of April 2002 I requested a pension quotation from Equitable Life.  This request was made on the ninth of April 2002 in a letter from Mrs L, the Scheme administrator, to Mrs … at Equitable Life.

31. Equitable Life acknowledged his letter immediately and wrote to him again on 11 June 2002 saying they were still considering his queries.  On 21 June 2002 Equitable Life replied to Mr Butler saying that whilst his calculation regarding fund value was broadly correct he had used an incorrect rate for the guaranteed interest growth (3% instead of 3½%) and had failed to take into account the 4% reduction that applied to fund values, which had been announced on 15 April 2002.  They also told him that his calculation of the tax‑free cash lump sum was incomplete and provided copies of their calculations.  He was advised that his PR fund would remain in the Scheme.  Equitable Life concluded that the correct retirement value and cash sums were those they had quoted to him.  Equitable Life advised that if he wanted to pursue his complaint he should write to FOS.
32. On 27 June 2002 Equitable Life sent a Statement of Surrender Value to Mr Butler, which gave details of his PR fund.  A Fact Sheet explaining the calculation of the tax‑free cash lump sum was also enclosed.
33. On 29 June 2002 Mr Butler wrote to FOS, complaining about the calculation of his tax-free cash lump sum and the reduced value of his non-PR fund.  In particular, Mr Butler argued that the letter written to Equitable Life on 9 April 2002 clearly stated he was retiring and that, as it was sent before the announcement of 15 April 2002, the 4% reduction on his non-PR fund should not apply.  Two weeks later, FOS wrote to tell him that his complaints should be dealt with by myself.
34. Mr Butler’s benefits were settled on 1 August 2002, with a payment made to a self‑invested personal pension plan (“the SIPP”).  At that date the non‑PR’s amounted to £483,913.57, made of up £480,595.54 plus interest of £3,318.03 for late payment.

35. The SIPP had an effective date of 10 July 2002 and a selected retirement date of 8 August 2002.  Part of the fund in the SIPP was used to purchase an annuity on 9 August 2002 and to pay his tax-free cash sum on the same day.  The balance of the fund (c. £100,533) was retained in the SIPP to utilise income drawdown.

36. Equitable Life wrote to Mr Butler on 2 August 2002 and provided a Statement of Preserved Benefit outlining details of his PR pension account (£16,708.23) under the Scheme.

37. OPAS tried to assist Mr Butler during November 2002 through to April 2003 but eventually told him to complain to me.  On 15 May 2003 Mr Butler brought his complaint to my office.
SUBMISSIONS
38. Mr Butler submits:
Reduction in bonuses

38.1. The date he chose to take his maturity value was prior to Equitable Life’s announcement of the bonus declaration for 2001 and the Trustees had notified them of his decision on 9 April 2002.  The correspondence sent on 9 April 2002 was not merely a quotation about retirement but a firm instruction that he would retire on 30 April 2002.

38.2. Equitable Life should not have deducted the four per cent they announced on 15 April 2002, irrespective of whether his retirement date on Mrs Lewis’s letter had been 31 March 2002 or 30 April 2002.

38.3. The wording on Equitable Life’s 15 April 2001 statement is quite clear i.e. if someone chooses to take maturity after 15 April then the value will be adjusted down by 4%.  However, he had made his choice by 9 April, which was before 15 April and, therefore, should not have had the 4% reduction when he retired on 30 April 2002.

38.4. The announcement dated 15 April 2001 is ambiguous and therefore should be interpreted in his favour.

38.5. By 21 March 2002, it became clear that the business of ATL would be sold and none of the directors would be required by the new owners.  Faced with this, he reassessed his situation and, on or around 22 March, he decided to take early retirement.  His employment with ATL ended on 31 March 2002, as shown on a P45 certificate.  Although compulsorily redundant, he had some flexibility over when he could have left ATL and he could have retired at the end of March 2002.  He was temporarily employed by another Ascom company (Ascom (UK) Ltd), on a consultancy basis, to facilitate the handover of ATL to the new owner.  His final pension contribution was paid on 31 March 2002 by BACS but took until 11 April 2002 to be paid into his pension account due to Equitable Life’s inefficiency.  When the Trustees applied on 9 April 2002 for his pension to be paid from 30 April 2002 this was presumably to allow time for Equitable Life to process his retirement application.

38.6. Equitable Life’s current management spent more members’ funds on unsuccessful lawsuits against previous directors.  Furthermore, millions of pounds of members’ funds were spent preparing documents and arranging for people to vote.  He had attended one of Equitable Life’s “roadshows” about the Compromise Scheme in Cardiff.  The overriding message made clear to everyone by both the Chairman and Chief Executive was that without agreement to the Compromise Scheme the Society’s financial future was uncertain but, if the Scheme was agreed, the Society’s finances would be sound and members could rely on receiving their fund payouts in full when they became contractually due.  Members were left with the very clear understanding that no repeat of the wholesale reduction to fund values made in July 2001 would occur in the short term to people leaving the scheme due to contractual retirement.  He would like the Ombudsman to call an oral hearing.

38.7. In February 2002, the communication following the completion of the Compromise Agreement/Scheme also gave the impression that Equitable Life was stable financially, and highlights the second and fifth paragraphs.  Whilst acknowledging that there were warnings in the third and fifth paragraphs about penalties Equitable Life were applying to those who chose to leave the fund early, he says his situation was contractual retirement.  Hence, his fund should not have been subject to any penalties.  By retiring at the end of April 2002 he acknowledges that he gained another month’s salary, however, if a different message had been conveyed by Equitable Life he could have retired at 31 March 2002 which was when the last contribution was paid.

38.8. It was not only information they put in writing but also what they said to members at the Cardiff Roadshow which he attended that led to his confidence that the date the trustees asked for his pension to be paid from was not critical.  With these assurances there was no reason to expect that only two months later, when he applied for retirement, Equitable Life would reduce his fund value by 4%.  Hence there was no reason to request an earlier retirement date.  Under the Compromise Agreement, his policy value was increased by 2½% (with a corresponding increase of ½% of the guaranteed value).  The reduction in terminal bonus at April 2002 was essentially a device by which Equitable Life set out to negate the Compromise Agreement awarded only a few months earlier in February 2002.

38.9. Equitable Life have stated in their letter of 17 July 2006 that they aim to process retirement payments within five working days, but they did not reply within this timeframe.  Instead they appear to have deliberately held back their reply until 1 May 2002 with the express aim of reducing the value of the non‑PR fund by the reductions announced on 15 April 2002.

38.10. For the reasons stated above, Equitable Life should not have deducted the four per cent they announced on 15 April 2002, irrespective of whether the retirement date on Mrs Lewis’ letter had been 31 March 2002 or 30 April 2002.

38.11. If ATL or the Trustees were at fault in not specifying his retirement date as 31 March 2002 then this would be of no help to him gaining financial compensation.  The reasons for this are that the Scheme has since been wound up and ATL ceased trading in April 2002 when its assets were sold.  ATL has no remaining assets and is described on Companies House’s website as being in liquidation.

Lack of Information / Wrong information

38.12. A good relationship between ATL and Equitable Life existed until the situation regarding Equitable Life’s problems with GAR came into the public domain in 1999.  Since then, it has taken a long time and been very difficult to get information from Equitable Life and information has often been misleading and incorrect.  In particular, his PR fund was incorrectly stated as zero.  Furthermore, he was not notified when final settlement had taken place nor, more importantly, how his non‑PR fund had been calculated.  Having had annual benefit statements that followed on from each other, it was not acceptable to give no explanation between the last statement and the final payout.  He had been told their figures were correct but they did not even refer him to the correct Ombudsman.  He is disappointed, frustrated and feels unfairly treated having spent four years arguing with Equitable Life.

38.13. He thinks the amount of £150 to redress distress and inconvenience to be woefully inadequate.  Four years of his life have been adversely affected by Equitable Life’s refusal to provide essential information at the time he retired.  A list of letters, telephone calls and e-mails is provided indicating costs of £32, not to mention 160 hours of his time.  He says compensation of at least 10 times the amount proposed is fully justified and some form of additional fine should be imposed on Equitable Life.

39. Equitable Life submits:

Reduction in bonuses
39.1. When the policy was issued, members’ [guaranteed] benefits were calculated as at their Pension Date then discounted for early leaving using the table (3) in the Seventh Schedule if a member took his benefits earlier.  Nowadays, a computer system calculates a member’s [guaranteed] benefits on an ongoing basis taking into account any discounting for early retirement.

39.2. Since the end of December 2000, any new distribution of surplus has only been made in non‑guaranteed form (other than any Guaranteed Interest Rate already written in to policies) so as not to increase the liabilities/reserves further.  In addition, there is no expectation of any further reversionary bonus being awarded in the future, certainly in the near to medium term.  The final (terminal) bonus is not guaranteed and may be changed or withdrawn without notice.

39.3. The Board of Equitable Life met on 28 March 2002 and decided the bonuses for the calendar year 2001 at that meeting.  Prior to the Press Release on 15 April 2002, the interim rate of return for UK pension policy values from 1 July 2001 onwards had been 6% per annum. On 15 April 2002, it was announced that the overall rate for the first six months of 2001 would remain at 0% pa and for the period 1 July 2001 to 31 December 2001 the return would be 4% pa (not guaranteed).  Also, the interim rate applying from 1 January 2002 was set at 0% pa.

39.4. The retirement date (i.e. 30 April 2002) drives the calculation basis for the benefits payable, not the date of receipt of the instruction.  This is stated in the policy document and the technical specification.  The Trustee signed an acceptance form, which has been submitted, indicating that the terms in the technical specification were accepted by the Principal Employer, as Trustee.  Unfortunately, the actual technical specification issued to the client is not held on their file.  They are able to supply a sample technical specification used by other schemes, albeit a later version.  This sample technical specification says,


“1
INTRODUCTION


This specification contains the standard rates, terms and conditions under which the Society underwrites group money purchase schemes, …


…


4
RETIREMENT BENEFITS


(c) Retirement

Individual members may take their benefits on retirement whenever that occurs.  The member will receive the total value of benefits accumulated to the actual date of retirement. …”

39.5. The calculation of maturity values meant that such values broadly represented the policy’s share of the assets in the with‑profits fund at the point of termination.  There was a change to the non‑guaranteed final bonus by using a maturity reduction adjustment of 4% of the indicative policy value on 31 December 2001.  The 4% maturity adjuster took effect from 15 April 2002 and therefore it was correctly applied to Mr Butler’s funds.

39.6. This method of calculating maturity values allowed the Society to be more responsive to all the factors affecting the assets in the with‑profits fund in the short term, including changes in investment conditions and the impact on the fund of the behaviour of other policyholders.

39.7. The Principles and Practices for the With‑Profits fund were set out in the With‑Profits Guide.  As Equitable Life closed to new business in 2000, the last Guide was produced at that time.  Since 2003/04, the Financial Services Authority (“FSA”) required all insurance companies to disclose Principles and Practices of Financial Management (“PPFM”).  Between the 2000 With‑Profits Guide and the introduction of the PPFM document, Equitable Life’s practice did not materially change.  The current PPFM document says,

“2.2 Types of with‑profits policies issued by the Society [Equitable Life]

a)  Recurrent single premium policies (“RSP policies”)

Under these policies, each premium, after deduction of charges, secures a guaranteed benefit.  The aggregate of these guaranteed benefits is the minimum amount payable on the occurrence of specified events such as retirement or death.  On the majority of RSP policies, the value of the guaranteed benefit is increased by a guaranteed investment return (the “GIR”), typically at the rate of 3.5% each year for policies issued before 1 July 1996, and 0% pa for policies issued after that date …

Each RSP policy has a second value, called the “Policy Value”.  As above, each premium net of explicit charges, adds to the Policy Value.  Each year, and sometimes more often, the Board may decide to increase (or reduce) Policy Values, by a particular rate, or set of rates.  This is in contrast to guaranteed benefits which cannot be reduced except in the circumstances described in section 2.1(c) [liabilities for Equitable Life’s debts].

Until recent years, the Policy Value almost always exceeded the accrued value of guaranteed benefits under a policy.  However, in the recent past Policy Values have been reduced, so the Policy Value on a given policy may be higher or lower than the guaranteed benefits.  However, the payout on the maturity of any RSP policy cannot be less than the guaranteed benefits, unless it is required to be reduced in the circumstances described in section 2.1(c)

4.2.1. Setting the level of Policy Values

Payout levels are driven by Policy Values and their equivalents …

The level of Policy Values is kept under regular review, and the Board may change them at any time if circumstances require it, though efforts are made to avoid frequent changes.  There is a more formal annual review process, and the level of Policy Values is re‑set after that review.  The results are usually announced as part of the Report and Accounts, or in the annual statements sent to policyholders.  This review will often result in all Policy Values within a particular class being increased (or decreased) by the rate determined by the Board …

An increase to Policy Values does not constitute an increase in guaranteed benefits and Policy Values can be reduced at any subsequent time.

4.2.4
Interim bonus on policy termination

Though Policy Values can be changed at any time, the regular review cycle operates annually.  The Board may at its discretion set an interim bonus rate each year, with the aim that the Policy Value on any exiting RSP policy would be increased at that rate for any part year since the last annual review of Policy Values.  Interim bonus rates are set by the Board, and are usually announced as part of the Report and Accounts, or in the annual statements sent to policyholders.  When setting any interim rate the Board will consider, inter alia, the solvency position, the outlook for future returns on the with‑profits fund and the ratio of Total With‑Profits Policy Values to Available With‑Profits Assets.  The interim bonus does not increase the guaranteed benefits under a policy.

As for the other types of bonus, interim bonus rates may vary by policy class, and different rates can apply for different parts of the year.  Subsequent changes to Policy Values and their equivalent will not necessarily be at the rate implied by the interim bonus rate in force at the time.”

39.8. The ‘maturity equaliser’ is a mechanism for determining non‑guaranteed final bonus and is designed to cope with short‑term changes in asset values for maturing policies without adjusting policy values generally.  This mechanism falls within the discretionary powers of the Board to determine non‑guaranteed final bonus, thus the appropriate authority to apply maturity equalisers has already been demonstrated.

CONCLUSIONS

Reduction in bonuses

40. Equitable Life were paying an interim bonus rate of 6% per annum between 1 July 2001 and 31 December 2001 (effectively 3%) where claims arose between the two formal bonus declarations for 2000 and 2001, as outlined in article 65(2) of Equitable Life’s Articles of Association.  Formal bonus declarations are made in arrears, having regard for the various factors that occurred over the review period.  Equitable Life may pay such bonuses it thought fit.
41. The bonuses for 2001 were decided at a Board Meeting on 28 March 2002 but formally declared some days later on 15 April 2002.  The reversionary bonus (not guaranteed) of 4% per annum between 1 July 2001 and 31 December 2001 (effectively 2% for the six month period) replaced the interim bonus rate and the non-guaranteed final bonus was also reduced by 4%.
42. I accept that Mr Butler’s employment with ATL ceased on 31 March 2002.  That was before his normal retirement date.  To be entitled to an immediate pension under the Scheme’s Rules (Rule 5) the member would need to retire with the consent of the Employer.  I note that Mr Butler says he orally requested the Employer’s consent to his retirement around 22 March 2002.  Evidence of the Employer’s consent can be gleaned from the letter, dated 9 April 2002, from ATL in which it is stated that the date of retirement was 30 April 2002 with the accompanying retirement form re-iterating that date.
43. I have taken account of the decision in AGCO v Massey Ferguson Works Pension Trust [2003] 57 PBLR.  The Court of Appeal expressed the view that whereas voluntary redundancy might be regarded as retirement at the request of the employer, it was more difficult to describe compulsory redundancy as a situation in which a member retired from service at the request of the employer.
44. In Mr Butler’s case his employment was terminated by way of compulsory redundancy.  It follows that, he did not retire at 31 March 2002 and in my view Rule 5(b) was not triggered.
45. Mr Butler worked for an associated employer during April 2002.  This was an informal arrangement and in a different capacity to his pre 31 March 2002 employment, which as I have noted ended due to redundancy.
46. Mr Butler submits that the reduction in non‑guaranteed final bonus should be applied only to those who made and communicated the decision to vest their benefits after 15 April 2002.  But I see no evidence of his having made and communicated such a decision before that date.  On my analysis, Mr Butler left pensionable service on 31 March 2002.  Thus, under Rule 9 of the Scheme he had a right to receive his benefits as a transfer value to another pension scheme and this was the option chosen by Mr Butler, the transfer eventually taking place in August 2002 but with interest being paid from the maturity date (30 April 2002).  That date seems to have been chosen because Equitable Life had been asked by ATL to supply a quotation based on that day which had been passed to Mr Butler.  Whilst he could have asked for such payments at the end of March 2002, the fact is that he did not do so.

47. I have noted Mr Butler’s comment that he will not be helped if I find fault with either ATL or the Trustees.  But that does not mean that Equitable Life should take responsibility for any such fault.  Equitable Life followed the instructions given to them and paid, on 1 August 2002, the benefits at 30 April 2002 in accordance with the insurance policy and the bonuses in force at that time.  
48. I have considered whether the information issued following the completion of the Compromise Scheme Agreement, which Mr Butler claims he relied on, may have misled him in any way.  The communication to the Trustees dated 8 February 2002, which Mr Butler obtained, related to the Compromise Scheme.  The aim of the Compromise Scheme was to remove the open‑ended liabilities caused by the GAR following the House of Lords’ ruling in July 2001 that GAR members had to be treated in the same way as non‑GAR members.  It does not seem to me to have been inaccurate for Equitable Life to have said that the Compromise Agreement made it stronger and more stable.

49. But despite following a more cautious investment strategy, Equitable Life was not immune from the downturn in investment returns that occurred in 2001.  The communication specifically mentioned that ‘substantial one‑off costs’ had been encountered in the two preceding years.  Whilst I note Mr Butler claims that, Directors at the Cardiff Roadshow said there would be no wholesale reductions in bonuses in the same way that occurred in July 2001, the extraordinary reduction in terminal bonus at July 2001 reflected the need to alter members’ fund values following the House of Lords’ ruling.  This is quite a different matter to the normal annual review where declaring bonuses reflects both the expenses of running Equitable Life and any changes (both positive and negative) in investment markets.  All in all the communication seems to me to have presented a balanced view of Equitable Life’s then position.

50. With the benefit of hindsight Mr Butler may have wished he had brought forward his confirmation of an intention to transfer his benefits.  But in the absence of his so doing the correct level of bonuses were applied to his retirement benefits.
Lack of Information / Wrong information

51. When issuing the statement giving retirement benefits, Equitable Life could have confirmed that the statement related purely to his non‑PR fund, which was why it showed no value for his PR fund.  An accompanying letter could easily have explained that the PR fund would remain in the Scheme.  Nor would it have been unreasonable for Equitable Life to have demonstrated, in response to Mr Butler’s query about the difference between his previous benefit statement and the initial payout of non‑PR benefits, how the figures had changed between the two dates.  Their reply indicated that Mr Butler’s approach was broadly correct but that he should use 3.5% for the guaranteed interest rate and make a one‑off adjustment of 4%.  In fact, the guaranteed benefits and the overall policy value had to be calculated in parallel, with the member receiving the higher of the two sets of figures.  Hence, his approach was not correct in spite of Equitable Life saying it was.  Equitable Life stated their figures were correct but did not attempt to explain why that was so.  In my view, they should have provided such information and their failure to do so constitutes maladministration.

52. FOS and myself have a shared jurisdiction over complaints about personal pensions and have a memorandum of understanding whereby FOS deals with complaints about the selling of such pensions whereas I deal with complaints about their subsequent administration.  I note that within two weeks of complaining to FOS, Mr Butler had been told of this so I see no injustice being caused by Equitable Life originally directing him to FOS.

53. Although I take a dim view of Equitable Life not responding to TPAS (formerly OPAS), again I do not see any injustice resulting.
54. It is not my role to fine the respondent.  Payments in recognition of distress and inconvenience are simply intended to be redress for that kind of injustice.
DIRECTION

55. I direct that, within 28 days of this direction, Equitable Life should pay Mr Butler an amount of £150 to redress the injustice caused by the maladministration I have identified in paragraph 54.
DAVID LAVERICK

Pensions Ombudsman

18 July 2007


- 1 -


