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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Coventry Construction Ltd, as Scheme employer (Covcon)

Scheme:
The Covcon Pension Scheme (the Scheme)

Respondent:
Prudential, as Scheme manager (Prudential)

MATTERS FOR DETERMINATION 

1. Covcon alleges that Prudential, when asked to assist in the wind-up of the Scheme: 

1.1. Failed to provide accurate information as to the Scheme’s financial position; 

1.2. Failed to respond to requests for such information, or follow instructions, in a timely manner.

2. Covcon claims to have embarked upon a course of action in relation to the Scheme that it would not have considered had the correct position been known.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. The Scheme is a contracted-out final salary arrangement. The Scheme’s assets were invested in a cash accumulation fund with Prudential. As at the date winding up commenced, there were 29 active members in the Scheme.

5. Covcon say that, during 2001, they and the trustees of the Scheme (the Trustees) reviewed the retirement provision for employees of the company, taking account of legislative changes taking place at that time. 

6. According to Covcon, the indications, at that time, were that the Scheme had sufficient money to buy-out the members’ entitlements in full. The 2000 actuarial valuation quoted a surrender value for the Cash Accumulation Fund of £1,616,049 and a buy-out solvency position of 94%. In June 2001, in response to an enquiry from Covcon’s financial advisers, Heartland Independent Advisers (HIA), Prudential said that the then buy-out solvency position was just over 100%. On 16 August 2001, Prudential said that the approximate surrender value of the With-Profits Cash Accumulation contract as at 9 June 2001 was £1,400,238.92. Covcon say that, against this background, the Trustees agreed to wind up the Scheme, with a stakeholder scheme being offered for future pension accrual.

7. The Trustees wrote to Prudential on 11 September 2001 asking them to accept the letter as confirmation that the Scheme was to be wound up and for the Cash Accumulation Fund to be surrendered. Prudential requested written instructions to wind up the Scheme, signed by all the Trustees. According to Prudential, the with profits cash accumulation fund was surrendered on 12 September 2001 and proceeds were notionally linked to the Prudential Pensions Ltd (PPL) cash fund. Prudential say that the fund value at the date of surrender was £1,264,842.00. They say that they had estimated the fund to be £1,271,000.00 prior to audit.

8. On 19 September 2001, HIA wrote to Prudential,

“You will have received instructions from the Trustees to commence winding-up the scheme, and to surrender the Cash Accumulation contract. Given the uncertainty in the markets generally at present, could you leave funds invested in the Cash Fund.”

HIA also asked about switching funds.

9. On 29 October 2001, the Trustees formally notified Prudential that the date for winding up the Scheme should be 10 December 2001.

10. There was further correspondence between HIA and Prudential during November and December 2001 relating to an associated AVC fund and death in service cover. Prudential confirmed that the Trustees could switch the assets to another fund at any point in the winding up process.

11. On 13 March 2002, Covcon formally notified the Trustees that contributions to the Scheme had ceased and that winding up of the Scheme could be deemed to have commenced with effect from 10 December 2001.

12. One of the Trustees, Mr Aldersley, wrote to Prudential on 24 April 2002. He said that HIA was yet to receive any “valuation figures” notwithstanding that the Scheme was in the process of being wound-up with effect from 10 December 2001.

13. As a result of this letter, Mr Nicholls, an administration manager at Prudential, telephoned Mr Aldersley to arrange a meeting to discuss the winding-up of the Scheme. A senior discontinuance technician with Prudential, Mr Gale, wrote to Mr Aldersley on 17 May 2002. He acknowledged the concern about the apparent lack of progress and explained that Prudential were experiencing very heavy workloads and were still in the process of calculating the members’ deferred benefit entitlements. Mr Gale said that Prudential hoped to be able to produce valuation figures by the end of June. He referred to the proposed meeting and said that Prudential would not be charging for their time spent either in preparation for or attendance at the meeting (normally charged at £75 per hour). The meeting was held on 29 May 2002. 

14. Following the meeting, Mr Gale wrote to Mr Aldersley, on 30 May 2002, setting out steps to be taken and highlighting the expected future timescale. The letter stated that, by the end of June 2002, Prudential expected to have available a first estimate of the benefits to which the Scheme members were entitled and that, by the middle of August 2002, to have obtained an estimate of the cost of securing the members’ benefits.

15. According to Prudential, Mr Gale provided HIA with the benefits information on 19 July 2002. Then, in a letter to HIA dated 15 August 2002, Mr Gale set out the funding position of the Scheme in the light of a quotation from Prudential Annuities as to the cost of securing the benefits for members of the Scheme. 

16. Mr Gale’s letter of 15 August 2002 stated that the estimated value of the Scheme’s assets, as at 1 August 2002, was £1,812,200 and the cost of securing benefits for members was £1,639,500. The letter also stated that the estimated cost of securing benefits for members was for comparison purposes only and was not guaranteed. In particular, Mr Gale mentioned that the Guaranteed Minimum Pensions (GMP) figures had not been reconciled with the National Insurance Contributions Office (NICO). The letter made reference to a letter of even date sent to the Trustees by the Scheme’s actuary, who was employed by Prudential. Mr Gale went on to say that he was aware that the Trustees were waiting for an annuity quotation from Legal & General and might not wish to secure the benefits immediately. He noted that the Scheme assets were notionally linked to the Prudential M&G Cash Fund and said that this meant that the Scheme was vulnerable to any adverse move in the cost of purchasing annuities.

17. The letter from the Scheme’s actuary recommended that, in light of the apparent financial position of the Scheme (i.e. as set out in Mr Gale’s letter of 15 August 2002 to HIA), the Trustees should secure the Scheme members’ benefits or, failing that, place the assets of the Scheme in a long-term fixed interest fund to minimise the effects of any changes in the annuity market. The Actuary said:

“Your duty as trustees is to discharge the scheme’s liabilities in accordance with the scheme rules … I … strongly recommend that the benefits be secured as soon as possible …

If the Trustees do not secure deferred members benefits within the next two weeks then I would strongly recommend that the assets of the scheme are invested in a long-term fixed interest fund …”

18. Mr Aldersley wrote to Mr Gale on 21 August 2002 saying that the Trustees wished to proceed with securing the benefits in accordance with the calculations. He said that HIA would be holding individual meetings with members in the following weeks to explore their options and entitlements. According to Prudential, Mr Gale responded saying that he would secure the benefits but that he would need to obtain a formal revised quotation as to the cost of so doing. In a letter to HIA dated 28 August 2002, Mr Gale quoted the approximate surrender value of the cash accumulation fund as at 12 September 2001 as £1,721,700. Prudential have explained that this figure should have been £1,271,000 (see paragraph 7) but two figures had been transposed.

19. Following further correspondence between the parties, Mr Gale stated, in a letter to Mr Aldersley dated 30 September 2002, that the estimated value of the Scheme’s assets as stated in his letter of 15 August 2002 was incorrect, the true figure being £1,328,000. As a result, the letter continued, there was in fact only sufficient money in the Scheme to secure approximately 75% of Scheme members’ benefits. In a subsequent letter, Mr Gale explained that, between 10 June 2001 and 12 September 2001, the assets underlying the cash accumulation fund had fallen in value by over 10%; the cost of annuities had risen over the same period by 15%.

20. In November 2002, Covcon sought recompense from Prudential on the basis that the Trustees had embarked on a process of informing members of their entitlement and holding individual meetings with them. Covcon say that the Scheme entered winding up ‘on a guaranteed buy out basis’ and that this was communicated to the members. In their response, Prudential accepted that they had made an error but went on to say that the figure had been provided to give an indication of the likely solvency of the Scheme and was not meant to be used to supply information to the members.

21. Following further correspondence between the parties, Mr Gale wrote to HIA on 13 May 2003 stating, amongst other things, that the important process of reconciling Scheme members’ GMPs with NICO could take time, depending upon the queries generated. The letter also stated that once this process was complete, up-to-date figures would be provided in respect of securing members’ benefits and also in respect of the Scheme’s funding position. The letter stated Mr Gale’s proposal to write to HIA on a regular basis providing updates as to the stage that the Scheme’s winding-up had reached. 

22. Mr Gale replied on 27 August 2003 to a letter from Mr Aldersley, who had stated that the Trustees felt that they had not been provided with enough information by Prudential. Mr Gale wrote that Prudential had endeavoured to provide any information requested. The letter also stated that if the Trustees wanted to know the current funding position of the Scheme then that information could be provided, and it would take about a month to prepare accurate solvency figures for the Scheme. The letter stated that the process of GMP reconciliation was still ongoing.

23. According to Prudential, HIA wrote to Mr Gale on 9 September 2003 requesting information as to the funding position of the Scheme. Mr Gale responded on 20 October 2003 saying that he was in the process of providing a current valuation of the Scheme’s assets but that to provide an accurate figure he would need AVC information from the Trustees for the period 10 June 2001 to 10 December 2001 as well as further information relating to two particular Scheme members. 

24. According to Prudential, HIA responded by letter dated 6 November 2003 but did not provide the requested AVC information. Prudential says that HIA wrote again to Mr Gale on 2 February 2004. The new Scheme actuary replied by email the next day setting out the Scheme’s approximate funding position. On 6 February 2004, a Mr Lloyd, for Prudential, wrote to HIA setting out the value of the Scheme’s assets and again requesting the required AVC information.

Reconciling the GMPs

25. According to Prudential, the process of ceasing the contracting-out certificate was delayed because of a contemporary change of name for the Scheme. Surrendering the contracting-out certificate triggers the reconciliation process. Prudential say that the election to surrender the contracting-out certificate was made on 8 March 2002 and their first response from NICO was received on 27 August 2002. They have since received membership listings and some GMPs from NICO but there are some outstanding queries. Prudential say that, because the Scheme commenced winding up in 2001, it is not given priority by NICO.

26. Prudential have explained that, as at February 2006, £1 million had been transferred to the Trustees’ account in 2005, a draft contract had been issued to complete winding up but had not yet been agreed by the Trustees and there were only a few members’ GMPs left to reconcile with NICO.

Covcon’s Submission

27. Prudential should have known the ‘the wind up position’ of the Scheme from 12 September 2001.

28. In a letter of 16 August 2001, Prudential stated,

“There will inevitably be a significant period between the effective date at which the surrender value is calculated (the surrender date) and the date the Trustees actually receive the surrender proceeds. Prudential is conscious that the Trustees will want the value of the assets to benefit from investment returns earned over that period, and there are a number of different options available. The monies can be treated as being invested in any of the following ways,

· Prudential Pensions Limited Cash Fund, or

· in assets backing the Cash Accumulation contract, or

· linked to unit price movements …

In the absence of any specific instruction to the contrary, the investment return will be linked to the underlying performance of the assets backing the Prudential Cash Accumulation contract …”

It is Covcon’s contention that Prudential ignored the specific instructions from the Trustees, contained in their letter of 11 September 2001 (see paragraph 7), and continued to hold the assets in the cash accumulation fund, notionally linked to cash. As a result, they were unable to provide an accurate surrender value.
29. If Prudential had surrendered the fund, the subsequent error would not have happened because they would have been required to place a value on the funds at the date of surrender.

30. Prudential confirmed throughout that the assets were sufficient to meet the Scheme’s liabilities.

31. Prudential did not issue a surrender value letter, as suggested by a handwritten annotation to the letter of 11 September 2001. If they had done so, a different course of action would have been taken, set against a clearly known fund.

32. A letter from the actuary on 2 August 2002 advised that the FRS17 valuation would disclose a surplus, which should be set to zero because the Scheme was winding up.

33. Although Prudential said that the asset figure quoted in August 2002 was estimated, there would have been no need for an estimate if they had followed Covcon’s instructions. This letter was the first indication they had that the funds were notionally linked to the Prudential M&G cash fund.

34. The letter did not say that action could not be taken. Saying that the figure for buy-out costs was for comparison purposes, does not suggest that the members should not be told that their benefits were secure. The Trustees had been ‘positively urged’ to take action by the Scheme Actuary his letter dated 15 August 2002.

35. The Trustees were under the impression that ‘discharging the scheme’s liabilities’, as advised by the Actuary on 15 August 2002, meant that they had to notify the members.

36. Prudential were told on 21 August 2002 that HIA would be holding meetings with members and did not object.

37. The Scheme was not underfunded. In June 2001 it was 147% funded on the MFR basis. There had been previous discussions about reducing the surplus. Reviewing the Scheme was intended to protect members’ entitlements to date and all indications from Prudential had led them to believe that they could offer total protection.

38. Only Prudential were able to place a value on the Scheme assets and only Prudential would have been aware of the impact of the fall in asset value and the rise in annuity rates. Only Prudential would have been in a position to determine a surrender value on any set date.

39. On being notified that the Scheme was to be wound up, Prudential could have been expected to advise the Trustees that the Scheme assets were insufficient to cover the cost of buying out the benefits in full.

40. Covcon accept that there was a flow of correspondence between the relevant parties but contend that there was a lack of material communication and a lack of appropriately timed response on the part of Prudential.

41. There were delays in obtaining responses to requests for information. For example:

41.1. Prudential did not respond to HIA’s letter of 19 September 2001 until November 2001.

41.2. Prudential did not respond to a request for the current surrender value of the fund (including AVCs) dated 3 July 2001.

41.3. Benefits in respect of the death of a member took five months to settle.

42. Six months after the Trustees’ letter of 29 October 2001 notifying Prudential of their decision to wind up the Scheme, they had not been informed of the members’ benefit entitlements or where Prudential were with the winding up process.

43. The Scheme Actuary did not provide any communication or guidance for over a year after being notified that the Scheme was to wind up. The Trustees were not provided with guidance on actuarial requirements, asset/liability matching or the requirement to amend the statement of investment principles during wind up. The Prudential did not contact the Trustees to advise them of the position on winding up and this is a dereliction of the duties, care and responsibilities expected from a professional adviser to the Scheme.
44. Covcon assert that, had they been aware that it was not possible to wind up the Scheme ‘on a full guaranteed buy out’ basis, they would have considered one or more of the following actions:
· Continuing the Scheme,
· Closing the Scheme to new entrants,
· Ceasing the accrual of future benefits,
· Amending the Normal Retirement Age.
If Prudential had not ‘misrepresented everything’, the Scheme would probably not have been wound up.
45. The Scheme had its own advisers but they were not responsible for checking the figures.

46. The current Scheme Actuary takes a more proactive stance on asset/liability matching.

Covcon’s Claim for Recompense

47. Covcon say that there are two components to their claim:

47.1. Financial redress for the ‘appalling’ advice and guidance causing the Trustees to embark upon a course of action that they would not otherwise have chosen.

47.2. The additional costs incurred as a result of time involvement for the Trustees, Employer and HIA that would not otherwise have materialised.

Covcon say that they have excluded the unquantifiable cost of damage to employer/employee relations.

48. Covcon are claiming redress in the order of £317,405.25, being:

48.1. The difference between the Scheme liabilities as at 15 August 2002 (£1,639,500) and the Scheme assets as at 30 September 2002 (£1,328,000), which is £311,500,

48.2. £4,200 (based on an hourly rate of £75) in respect of additional meetings over and above those needed to run the Scheme (Covcon say that there were 14 meetings between August 2002 and September 2003), and

48.3. Additional work by HIA in preparing submissions to the Pensions Regulator, the Scheme’s legal advisers, trade unions and members, amounting to £1,705.25.

49. Covcon have submitted an invoice for work carried out by Mr Aldersley in July and August 2003 amounting to three hours, at £75 per hour, totalling £225. They have also submitted an invoice for work carried out by Mr Aldersley and two others for the period from August 2002 to August 2003. They have identified 60 hours of meetings, which they say relate to delays caused by ‘Prudential related issues’; total cost of £4,500.

CONCLUSIONS

Failure to provide accurate information
50. Prudential’s letter of the 15 August 2002 stating the estimated value of the Scheme’s assets to be £1,812,200 was clearly incorrect. This inaccuracy was not of the relatively minor sort that might be expected in circumstances where a figure is expressed to be only an estimate. Rather, the figure overstated the value of the Scheme’s assets by in excess of 25%. Although Prudential acknowledged its mistake, in a letter dated 30 September 2002, this initial provision of such inaccurate information amounted to maladministration. However, there is nothing to suggest that the information concerning the solvency position of the Scheme previously supplied by Prudential was incorrect. It is an exaggeration to say that Prudential ‘misrepresented everything’. It was on the basis of that previous information that the Trustees and Covcon decided to wind up the Scheme.

51. That Prudential overstated the value of the Scheme’s assets is not, of itself, the cause of any loss of assets. Covcon is suggesting that Prudential should pay the difference between the Scheme liabilities as at 15 August 2002 and the Scheme assets as at 30 September 2002; a sum of £311,500 but the change in the value of the Scheme assets and liabilities is in no way connected to the error by Prudential.

52. Covcon say that, in the six weeks between the erroneous figure being quoted and the true value being provided, the Trustees had informed members that their benefits could be secured in full. I note that Covcon say that Prudential had not said that the members should not be told that their benefits were secure but neither had they offered positive guidance for the Trustees to make such a statement. The advice from the Actuary was for the Trustees to secure the members’ benefits or to invest the Scheme assets in a long-term fixed interest fund. This cannot be interpreted as advising the Trustees to tell the members that their benefits could be secured in full. It was not for Prudential to advise the Trustees when and how to communicate with the members. The Trustees did, after all, have their own advisers (HIA). For this reason, I also do not find that Prudential, in its role as Administrator, should be held responsible for providing the Trustees with advice on such matters as asset/liability matching or the statement of investment principles.  Prudential were not the Trustees’ advisers.

53. It seems to me that, if there has indeed been any bad feeling from the workforce, this is because the Scheme has, as a result of a fall in the asset value and in annuity rates, become underfunded. The remedy for that rests with Covcon not with Prudential. Covcon appear to be suggesting that Prudential had a responsibility to monitor the Scheme assets on an ongoing basis and advise the Trustees when the assets could not match the buy-out costs. I do not accept that this is the role of the Scheme Administrator.

54. Covcon have referred to the FRS17 valuation, which they say the Scheme actuary suggested would disclose a surplus. The FRS17 valuation is prepared for very different reasons and on different assumptions to the buy-out valuation. Similarly, the MFR valuation is not calculated on the same basis as a buy-out valuation.

55. Covcon submits that, had the maladministration not occurred, it would have had an opportunity to take a course of action that might have helped to secure members’ benefits. Covcon have suggested a number of alternative courses other than winding up the Scheme but this overlooks the fact that the decision to wind up the Scheme preceded the maladministration I have found. 

56. Covcon have suggested that Prudential failed to carry out the Trustees’ instructions to surrender the cash accumulation fund.  The cash accumulation contract was surrendered on 12 September 2001.  Rather than freeze the Scheme’s assets, Prudential continue to provide some investment return by notionally linking the surrender value to one of their other funds. As they explained in their letter of 16 August 2001, in the absence of an instruction from the Trustees, this would be a cash fund. I have seen no evidence that the Trustees instructed them to do otherwise. Covcon suggest that, had Prudential not notionally linked the assets to a cash fund, the error in calculating the surrender value would not have happened. Since the error was not in calculating the surrender value but in thereafter transposing two figures, I can see no logic in Covcon’s argument.

57. The fact remains that Prudential had been providing the Trustees with correct and appropriate information prior to its error in August 2002.  Before any incorrect was supplied, Covcon had taken the decision to wind up the Scheme. Because of a fall in the value of the Scheme assets and a rise in the cost of annuities, the Trustees find that they are unable to secure the members’ benefits in full. This is not through any fault on the part of Prudential.

Failure to respond in a timely manner

58. I reject the suggestion that Prudential failed to respond to requests for information, or to follow instructions in a timely manner. The papers before me evidence a steady stream of correspondence flowing between the parties. I can understand Covcon’s dissatisfaction with the rate at which the process of the winding-up has progressed but I do not regard this as a result of maladministration on the part of Prudential; save possibly for an initial delay to which reference is made in paragraph 12. I am not persuaded that there was a significant delay in Prudential providing information about members’ benefits. A significant factor in the time taken to wind up the Scheme is the requirement to reconcile the GMPs with NICO.

59. Covcon has submitted a claim for reimbursement of the additional costs caused by Prudential’s error. I have already said why I do not consider it appropriate to order the Prudential to pay the difference between the Scheme’s assets and liabilities (see paragraph 51). The rest of their claim is based on the additional time required of the Trustees and their advisers, which Covcon suggest was caused by delays on the part of the Prudential. Since I am not persuaded that there have been any unnecessary delays on the part of Prudential or indeed that their error caused the costs referred to, I am not persuaded to award these costs. I take the view that the maladministration I have identified (mis-quoting the surrender value) actually caused little disruption to the winding up process. The main cause of the delay would appear to be the need to reconcile the GMPs.

60. Covcon have cited other examples of alleged lack of communication on Prudential’s part, but these do not directly relate to the matter I have been investigating and I do not intend to comment on them.

DAVID LAVERICK
Pensions Ombudsman

21 September 2006
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