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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs E Grimshaw

Scheme
:
NHS Injury Benefits Scheme

Respondent
:
NHS Pensions Agency (NHSPA)

MATTERS FOR DETERMINATION 

1. Mrs Grimshaw believes that injuries she suffered following an accident at her work in 1998 entitle her to Permanent Injury Benefits (PIB).  However, the NHSPA say that her injuries were not “wholly or mainly” attributable to her employment and, therefore, that she is not entitled to PIB.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS
3. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) provides:

This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”

4. PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.

MATERIAL FACTS
5. Mrs Grimshaw was employed by the Greater Manchester Ambulance Service NHS Trust as a Care Assistant.

6. On 20 July 1998, Mrs Grimshaw had an accident whilst helping to lift a patient, in which she fell, banging her knee and straining her back.  Mrs Grimshaw continued working until April 1999, undergoing various courses of treatment.  Mrs Grimshaw then took two weeks holiday, but did not return to work thereafter.

7. In September 1999, Mrs Grimshaw’s employer decided that, because there was no real chance of any improvement in Mrs Grimshaw’s medical condition, the only option was to terminate her employment by reason of medical incapacity.  Mrs Grimshaw’s employment ceased on 10 January 2000.  Mrs Grimshaw subsequently applied for ill health early retirement, which was granted in early 2000, on the grounds of severe bilateral osteoarthritis in her knees.

8. In January 2000, Mrs Grimshaw applied to the Benefits Agency for an Industrial Injuries Disablement Benefit and Disability Living Allowance.  Mrs Grimshaw was examined by Mr Davies, Consultant Orthopaedic Surgeon, in March 2000 for the purposes of the application.  Mr Davies gave the following opinion, having noted that it was prepared without access to Mrs Grimshaw’s medical records:

“Her back movements were reduced, in all directions, to less than ¾ of the normal range.  The straight leg raising was 60 [degrees] on both sides.  The lower limb reflexes were normal and there was no loss of power or sensation.

There was marked thickening of both knees, with osteophytes palpable on the femoral condyles.  The patellar apprehension test was strongly positive and there was marked retro-patellar crepitus.  The range of knee movements was 0 [degrees] to 90 [degrees] on both sides.

Radiology:

I have examined the X-rays, which were taken at Beaumont Hospital, in January 1999.

These show moderate degenerative changes in the medial compartment of both knees, more marked on the left than on the right.  There is also, possibly, a loose body present within the left knee joint.

There is, possibly, some loss of retro-patellar space and osteophytes are present at the superior and inferior poles.

Opinion:

Mrs Grimshaw suffered a fall at work on 20 July 1998.  Following this she has experienced problems with her knees and, to a lesser extent, her lower back.

…

The X-rays of her knees, taken in January 1999, demonstrate the presence of established degenerative osteoarthritis.  It is virtually certain that these changes predate her accident, although prior to it they were asymptomatic.  Consequently, the accident may be considered to have accelerated the onset of her symptoms.  I estimate that this acceleration would probably be in the order of three years, and it is probable that, if this accident had not happened, she would have been able to continue to work until at least that time.

In view of the changes present in her knees, I consider that her back, which was also asymptomatic prior to the accident, has, in like manner, suffered an acceleration of the onset of symptoms, to an equal degree.

I[n] summary, therefore, I consider that those symptoms which Mrs Grimshaw suffers, in her back and knees, may be considered to be the result of the accident until the end of July 2001.  Thereafter, I think that they will be due to the natural progression of the degenerative condition.”

9. Mr Davies prepared a supplementary opinion in May 2000, having by then reviewed Mrs Grimshaw’s medical records from 1985 to date.  He said: “These records would appear to support the view that she had pre-existing, but asymptomatic, osteo-arthritis, which was aggravated by the accident of 20 July 1998.”

10. In February 2000, for the purpose of considering Mrs Grimshaw’s ill health retirement application, Mr Chakravorty, Consultant in Occupational Health, wrote to Dr O’Donnell, a senior medical officer with MIS (Pensions Division) Limited (MIS) (the NHSPA’s medical advisers) to confirm that Mrs Grimshaw had been diagnosed with: “Osteo-arthritis in both knees and spine but knees are more painful which has restricted her mobility and carrying any weight.” In terms of her medical history, Mr Chakravorty said there was “Nothing relevant until July 1998 when she hurt her back and both knees while carrying a patient.” Mr Chakravorty noted that she had physiotherapy for her back in August/September 1998 and further explained:

“Her knees went from bad to worse and then the doctor sent her for a x-ray in Beaumont Hospital, Bolton, and there she had further physiotherapy for knees during November 1998 to January 1999.

…

Mobility is limited – walking is very painful from the start.  Sitting for some time causes pain in the back.

The disability is permanent as also the osteo-arthritic changes in the joints – but with rest, medication, exercise, physiotherapy and no lifting any weight may bring some improvement from time to time but any walking for some distance or carrying weight may bring recurrence."

11. For the purpose of an appeal against the Benefits Agency’s initial decision to refuse benefits, Dr Hall from Mrs Grimshaw’s GP practice responded to a letter from the Benefits Agency in June 2000, saying:

“[Mrs Grimshaw] suffers from severe pain from both knees.  Since July 1998 she has attended on 15 separate occasions and on each of those has complained about knee pain.  It is of note that in the year prior to July 1998 she did not present on a single occasion with specific knee pain.  Furthermore, there is no x-ray in her notes which would support the argument that osteoarthritis pre dates her injury.  I therefore conclude that her accident in July 1998 had been a major factor in her rapid deterioration of date.”

12. In June 2000, Mrs Grimshaw applied for PIB.  For the purposes of considering her application, the NHSPA obtained:

· The accident report form completed on 27 August 1998

· Mrs Grimshaw’s sick leave record

· The GP letter from June 2000

· The Benefits Agency and Appeals Service claim and assessment decisions

· Occupational Health reports

· The report by Mr Davies

13. On 30 November 2000, the NHSPA was advised of the result of Mrs Grimshaw’s application by MIS.  The NHSPA was told:

“… the claimant was accepted for ill-health retirement on the grounds of severe bilateral osteo-arthritis of the knees ….  This represents a constitutional condition which, although hitherto asymptomatic, was nevertheless not caused but aggravated by NHS employment.  I do not, therefore, consider that there is entitlement to Permanent Injury Benefits in respect of the knee condition.

Furthermore, as you are now aware, the Faculty of Occupational Medical has recently published ‘Guidelines for the Management of Low Back Pain at Work – Evidence Review and Recommendations’.  In the evidence review, … it has been noted that ‘Physical stressors may overload certain structures in individual cases but, in general, there is little evidence that physical loading in modern work causes permanent damage.  Whether low back symptoms are attributed to work, are reported as ‘injuries’, lead to health care seeking and/or result in time off work depends on complex individual psychosocial and work organisational factors.  People with physically or psychologically demanding jobs may have more difficulty working when they have LBP [low back pain], and so lose more time from work, but that can be the effect rather than the cause of their LBP.’
The authors quote two studies whose findings are, at first, possibly conflicting.  The first concludes: ‘There is strong epidemiological evidence that physical demands of work (manual materials handling, lifting, bending, twisting, and whole body vibration) can be associated with increased reports of back symptoms, aggravation of symptoms and ‘injuries’.’
The second study enabled the reviewers to conclude that: ‘There is strong evidence that the physical demands of work (manual materials handling, lifting, bending, twisting, and whole body vibration) are a risk factor for the incidence (onset) of LBP, but overall it appears that the size of the effect is less than that of other individual, non-occupational and unidentified factors.’
The reviews comment: ‘[The two conclusions] are not incompatible.  Whilst the epidemiological evidence shows that low back symptoms are commonly linked to physical demands of work, that does not necessarily mean that LBP is caused by work.  Although there is strong scientific evidence that physical demands of work can cause individual attacks of LBP, overall that only accounts for a modest proportion of all LBP occurring in workers.’

In light of this new review of low back pain and the link to occupation, it is no longer possible to conclude that the claimant’s condition, low back pain, is wholly or mainly attributable to NHS employment.”

14. Following Mrs Grimshaw being advised of the outcome of her application, her GP, Dr Ellis, wrote to the NHSPA in January 2001, saying:

“[Mrs Grimshaw] was however assessed for osteoporosis a couple of years ago and was found to be without any sign of this.  Her present disability is essentially based on her knees which, until 20 July 1998 were clinically normal.  However, on that date she was lifting a heavy patient into an Ambulance and fell catching both knees on the curb edge causing extreme pain.  The rest of the story I think you are aware of in that some degree of osteoarthritis was noted but bearing in mind that she is 63 one might expect this.

The reason that she has been handicapped by her knees must be due to the trauma she sustained on top of the normal wear and tear that one can expect and I feel that this should be considered more thoughtfully as she has been a very hard working woman.”

15. In April 2001, Mrs Grimshaw was told that her appeal was unsuccessful.  She appealed again and, in September 2001, was told that a Senior Medical Adviser had reviewed her application.  The advice provided by Dr O’Donnell was that:

“I have reviewed this application and the evidence on file together with Dr Ellis’ letter of 5th January 2001.  It is clear that while the accidents were a cause of temporary incapacity, on the basis of Mr Davies’ report, we cannot advise that any permanent incapacity resulted from any incidents at work.”


and

“The fact is that the accident may well have accelerated any degenerative process in the knees and back, but did not cause the process.  The Appeals Service have clearly stated on 28.6.00 their view that the injuries may have caused temporary incapacity, but that after three years constitutional factors would be predominating as a cause of incapacity.  We would agree with this and on this basis, we cannot advise that there is any permanent incapacity which is wholly or mainly due to the incident.”

16. Mrs Grimshaw appealed again in 2002, advising the NHSPA that she had recently undergone a total knee replacement.  The NHSPA arranged for her application to be reviewed by a different medical adviser.

17. On 29 September 2002, Dr Ormerod of SchlumbergerSema advised:

“This lady has substantial degenerative back and knee disease and the fall she had at work, banging her knee and straining her back, would have had an important precipitating effect on their emergence into substantially incapacitating problem.  As the orthopaedic surgeon has said, she might not otherwise have been troubled substantially until later, although sooner or later the underlying problems would have emerged.

There is however no medical evidence that there was any serious physical damage done to either back or knees at this time.  The incident was enough to shake things up and flush out the underlying problem but not of itself a cause of substantial injury or of lasting effect.  The extent of the Applicant’s subsequent difficulties and need for treatment reflects the severity and progress of the underlying degenerative disease, not impact of the precipitating event.

There is therefore no adequate medical or circumstantial evidence that the incident on which this claim is based was the whole or main cause of any permanent loss or (sic) earning capacity.  The main cause of the Appellant’s problems is degenerative disease, not injury.  Permanent Injury Benefit cannot be supported.”

18. Mrs Grimshaw emphasises that she had been working full time and had no problems lifting, carrying or transferring patients prior to the accident in July 1998.  She says her own GP, who has known her for over 40 years, states that she had never had to visit him for any symptoms prior to the accident.  Mrs Grimshaw queries how it is possible for a doctor to say she would have suffered symptoms within three years when just prior to the accident she was active, including participating in charity runs.  Mrs Grimshaw feels that, if she had not had the accident, it would be highly unlikely that she would have had both knee joints replaced and had to retire early.  She considers that, on the balance of probability, the injury was mainly attributable to the accident.

CONCLUSIONS
19. In order to be eligible for a PIB award, Mrs Grimshaw’s knees and back condition must be wholly or mainly attributable to her NHS employment.  Determining whether this is so is a question of fact for the NHSPA.

20. In coming to their decision, the NHSPA sought advice from their own medical advisers.  This advice was based on a consideration of Mrs Grimshaw’s sick leave records, letters from her GP and occupational health consultant, and the Benefits Agency’s assessment for benefits, including the orthopaedic surgeon’s report sought for that purpose.  The medical advisers also referred to guidelines issued by the Faculty of Occupational Medicine.  I do not consider these to be inappropriate sources of information or advice.

21. Although Mrs Grimshaw was never specifically examined for the purposes of her PIB claim, the NHSPA’s medical advisers were able to form clear opinions based on the medical information they were provided with – medical information which was provided by at least four medical professionals who had personally examined Mrs Grimshaw.

22. I note that Dr Hall appeared to disagree with Mr Davies’ interpretation of Mrs Grimshaw’s x-rays in that Dr Hall did not consider there to be any x-rays to support the argument that Mrs Grimshaw’s osteoarthritis predated the accident.  The NHSPA’s medical advisers and the NHSPA preferred the opinion expressed by Mr Davies.  I do not criticise this.  Mr Davies is a specialist in his field and, in the face of possibly conflicting medical information, it was not maladministration to prefer his view.

23. Mrs Grimshaw considers it is purely speculative for a doctor to say she would suffer from osteoarthritic symptoms within three years.  However, the advice was provided by a specialist in the field and I do not conclude it unreasonable to accept the advice.

24. Mrs Grimshaw has submitted evidence that, as at early 2004, she has been assessed as being clear of osteoporosis, but this is a different condition to osteoarthritis and I do not see there being any relevance to the case at hand.

25. I am satisfied that the NHSPA took into account only those matters which could be considered relevant.  I am also satisfied that the NHSPA asked the right question, ie is Mrs Grimshaw’s condition wholly or mainly attributable to her NHS employment and, in doing so, correctly interpreted the Regulations.  It remains therefore for me to consider whether their decision could be found to be ‘perverse’, ie a decision which no reasonable party in the same circumstances, faced with the same evidence, would come to.

26. The advice from the NHSPA’s own medical advisers was that the severity and extent of Mrs Grimshaw’s incapacity following the accident indicated there was some other underlying factor, ie pre-existing degeneration.  The existence of this degeneration is indicated by the results of her x-rays.  I am happy to accept Mrs Grimshaw’s assertion that she had not experienced any symptoms in her knees prior to the accident and had no problems carrying out her work duties.  However, whilst this may indicate that Mrs Grimshaw’s current condition was triggered by her accident, it does not necessarily establish that her condition is wholly or mainly attributable to her NHS employment.  

27. Mrs Grimshaw submits that a fall can and often does bring on arthritis.  Whether or not this is an established medical fact is not at issue.  It remains that, in Mrs Grimshaw’s case, the medical evidence is that she is suffering from degenerative changes in her knees and that, in view of those changes, is also suffering from a similarly accelerated onset of symptoms in her back.  Mrs Grimshaw’s accident might well have contributed to her current condition but that condition cannot be said to be wholly or mainly attributable to her NHS employment.  In view of this, I do not find that the NHSPA’s decision can be considered perverse.  

28. I do not uphold Mrs Grimshaw’s complaint.  
DAVID LAVERICK

Pensions Ombudsman

7 June 2004
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