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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P E Varley

	Scheme
	:
	The Winterthur Life Self Administered Personal Pension Scheme (the Scheme)

	Respondents
	:
	Winterthur Pension Trustees UK Limited (the Trustee)


Subject
Mr Varley complains that the Trustee’s delay in arranging a lease for a property held by the Scheme and wrongly charging legal costs to the Scheme have caused him financial loss and distress.
The Ombudsman’s determination and short reasons

The complaint should be upheld in relation to delay.  However Mr Varley has not suffered any financial loss although he has suffered some distress and inconvenience as a result of it.  The legal costs were properly charged to the Scheme.
DETAILED DETERMINATION

Material Facts
1. The Scheme is a self invested personal pension.
2. On 21 September 2000, the Scheme completed purchase of a property at 912 Eccleshall Road, Sheffield.  The purchase price was £90,000.  The property stood empty until Mr Varley’s son, trading as Varley and Company Certified Accountants (Varley’s) took up tenancy on 1 August 2001.  On 1 January 2002, Varley’s merged with Shorts Chartered Accountants (Shorts). Rent had been set at £7,000 a year.  
3. A dispute arose between Mr Varley and the Trustee, the Trustee stating that the tenancy may have been inconsistent with the approval of the Scheme because it was not ‘at arm’s length’.  The Trustee instructed a surveyor to establish the market rental value of the property.  

4. Mr Varley instructed the Trustee to prepare a formal lease, submitting a claim for costs for refurbishment of the property that he claimed had to be undertaken by the tenant before occupation.  He proposed a three month rent free period be granted from the first date of the occupation to reflect that expenditure, which he claimed to be in excess of the three months’ rent of £1,750.   
5. On 27 February 2002, Mr Varley complained to the Trustee about their failure to have arranged a formal lease, which he stated should have been in place in August 2001.  By 10 May 2002, a lease had still not been prepared and Mr Varley complained to the Financial Ombudsman Service (FOS).  
6. On 13 August 2002, Mr Varley’s IFA took up his complaint and wrote to the Trustee, urging them to respond.  On 27 August 2002, the Trustee provided a formal response to Mr Varley’s complaint saying:

· an open market rental valuation had been requested;
· details of the refurbishment had been sent to solicitors, Shoosmiths but they had stated that a licence in respect of the alterations would be required;

· although the lease was in draft form a further amendment would be necessary to reflect the merger of Varley’s and Shorts.  Two options were proposed and he was requested to confirm which he preferred and for details of the trading name of the merged company.  The two proposed options were:
· a lease in the name of Varley’s and for it to be assigned to Shorts from the date of the merger, which would require three documents: the lease, the licence to assign and the assignment;

· a lease in the name of Shorts from 1 January 2002 and a licence to ensure the recovery of the rent owed by Varley’s (a cheaper option at £250 plus VAT).
7. Mr Varley replied on 5 September 2002 saying:

· he confirmed that he preferred he second option and requested that the lease properly reflect the need to recover rent outstanding for the two months of November and December 2001 and for it to be in the name of ‘Shorts Chartered Accountants and Business Advisers’;

· the lease should include an annual rental review with effect from 1 August 2002;

· he was very unhappy about the lack of progress and insisted the matter be dealt with urgently.

8. The Trustee then instructed Shoosmiths to prepare the lease.  In October 2002 Shoosmiths contacted the Trustee for clarification about the rent, the licence for occupation and the licence for alterations.  The Trustee wrote to Mr Varley on 23 October 2002 saying:

· the lease would be drawn up stating the annual rent to be £7,000;
· the right of review would take effect from 1 August 2002;

· although a licence would be drawn up for the period August to December 2001, the first three months were rent free and a licence was necessary for the two months November and December 2001 in which rent was charged;
· a licence for alterations had to also be prepared to cover the refurbishment;

· the charge for the lease would be £350 plus VAT;

· the charge for the licence would be £400 plus VAT.

9. Mr Varley replied on 24 October, stating that he was unhappy about the delay and pointed out some inconsistencies regarding the rent which he thought to be nearer £9,500 or £10,000.  He wrote again on 6 November, saying he was dissatisfied with the delay and the charges and that he would be instructing his own local solicitor.

10. On 12 November 2002, the Trustee replied:

· HMRC required the surveyor to be independent; 
· the Trustee’s prior approval of the tenancy had not been sought;

· the Trustee was unable to formally receive any payment until a licence had been drawn up;

· the fees had to be paid.

11. In October 2002 Mr Varley resurrected his application to FOS and wrote to them again on 9 December contending that he should face no further fees or expenses from Winterthur after their failure and summarised the main issues of his complaint:
· rent outstanding amounted to £9200 including interest;
· a tenant occupying and paying rent was preferable to the property remaining vacant as it had done for the first 12 months; 

· it was his intention to purchase the property, to rent it out for 3 years or so and then to sell some time later in excess of the £115,000 agreed with Shorts;

· because of the poor performance of Winterthur he was mindful to sell the property to Shorts now at the agreed £115,000.  

12. FOS asked the Trustee for their files to be provided.  They were not provided until 1 April 2003.  
13. The Trustee wrote directly to Mr Varley on 13 January 2003:
·  Shorts wished to pay off the rent arrears prior to the sale;
· the lease had been drafted and issued to Shorts and so fees had already been  incurred;
· Shorts had arranged their own valuation which had suggested rent from 2002 be set at £9,000 a year;

· it appeared the property was being sold to a pension scheme of Shorts and advice would therefore be necessary to ensure it was sold on commercial terms.  Shoosmiths had quoted £1,000 for dealing with the sale;
· their fee of £215 for dealing with the sale was appropriate given that it had been his decision. 

14. Things had still not been resolved by March 2003, prompting Mr Varley, on 10 March, to again write to the Trustee.   Learning that the Trustee had provided their files to FOS, Mr Varley also wrote to them on 14 April 2003, repeating his concern about the neglectful way in which the Trustee had handled his affairs:
· he had still not been provided with a draft of the lease with rent arrears accumulating;
· the sale of the property had not gone ahead in December 2002 as planned;
· he was unclear about certain charges, including ‘adviser remuneration of £1291.53’ that had been raised against the Scheme;
· he had not been provided with a full list of assets held;
· the distress caused by the Trustee’s poor performance had made recovery from a recent heart attack and heart surgery more difficult.

15. By May 2003, still no progress had been made and on 9 May Varley wrote to FOS.  FOS  then told Mr Varley the complaint was better suited to my office and so it was referred.  At the time of submitting his formal application, in June 2003, Mr Varley complained that unpaid rent amounted to £14,250 and without a lease he had no means of recovering that money. 

16. On 15 August 2003 the Trustee wrote to Mr Varley informing him that the lease had been signed and the Scheme solicitors would be able to send out a rent demand for all the arrears including interest.  They also asked him if he still intended to sell the property and whether he would be happy for it to proceed at £130,000 and whether the tenants should be informed of the increased sale price.

17. The rent arrears that had been outstanding were paid in full by the tenants, on 8 September 2003.
18. Mr Varley subsequently decided not to sell the property, which resulted in the tenants threatening legal action against Mr Varley and the Scheme. On 15 September 2003 Mr Varley wrote to the Trustee about this.  The Trustee advised Mr Varley that “should proceedings be issued against the Scheme” then the Trustee would instruct its own solicitor and any cost would be met by the Scheme.  The Trustee then appointed Parker Bullen. 

19. As it happened, action was not taken by the tenants.  On 2 April 2004 Mr Varley wrote to the Trustee saying that he could not see why legal advice had been obtained without him being advised beforehand, as had been agreed, there had been no evidence of any proceedings against either of them and objected to costs being met by the Scheme.
20. The Trustee replied on 13 April saying that advice was required merely because of the potential for proceedings being issued by Shorts.
21. Mr Varley says that although he had verbally agreed to sell the property to Shorts, no written contract existed and the threat of legal action is one that he could have dealt with personally and the Trustee’s decision to seek advice was a wrong one.
22. The Trustee’s position is that
· delay in preparing the lease was not a result of maladministration but a result of ongoing investigations into the proper position regarding the tenancy; 
· after Mr Varley decided not to sell the property, the Scheme was threatened with legal action and it was reasonable for them to take preliminary advice and for legal expenses regarding this to be borne by the Scheme. 
Conclusions

23. Mr Varley’s complaint centres on the property owned by the Scheme.  As far as the preparation of the lease is concerned, the Trustee was placed at a disadvantage at the outset.  Mr Varley had arranged a ‘connected party’ as a tenant and the tenant had carried out refurbishments and both acts had been carried out without the Trustee’s prior approval.  
24. Although I appreciate that the tenancy was further complicated by the merger of Varley’s and Shorts, that still does not explain why it had not been executed before Mr Varley had decided to sell the property in December 2002.  There appears, for instance to have been little or no activity between February and August 2002, despite the involvement of FOS (with the Trustee failing to provide FOS with files as they had requested until 1 April 2003).  Although some progress seemed to be made in September/October of 2002, it stalled again from November on, with the lease still only in draft form by January 2003.  Mr Varley had to take it upon himself to complain to the Trustee and FOS in March 2003 with no progress having been made by the time he wrote again to FOS on 9 May.  Although that delay constitutes maladministration, all outstanding arrears of rent have been paid in full.  Mr Varley has not suffered any financial loss but has, in my view suffered some distress, as a result and I make a suitable direction below. 
25. Regarding the proposed sale of the property, the need for the Trustees to have taken legal advice was purely as a result of Mr Varley agreeing to sell to the tenant but then reneging on the agreement.  Mr Varley was told that a solicitor would be instructed should proceedings be issued against the Scheme.  He understood from it that a solicitor would not be instructed unless that happened, although that is not exactly what was said.  This is not a matter Mr Varley could properly have dealt with without the Trustee’s involvement as the property was an asset of the Scheme. I consider the Trustee’s decision to seek legal advice before proceedings were issued was a decision within their discretion and the costs were therefore properly chargeable to the Scheme.  The only failure by the Trustee in this regard was to be clear that they might instruct solicitors in advance. 
26. That maladministration has caused Mr Varley some distress and inconvenience, compensation for which is usually modest (the Courts do not make such awards) and never penal.  
Direction

27. Within 28 days of the date of the determination the Trustee is to pay Mr Varley £300 to compensate him for the distress and inconvenience caused by the maladministration by the Trustee, identified above.
TONY KING

Pensions Ombudsman

29 July 2009
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