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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr W Mordue

Scheme:
Local Government Pension Scheme (the Scheme)

Respondent:
National Probation Service (Cheshire Area) (the Employer)

MATTERS FOR DETERMINATION 

1. Mr Mordue alleges that the Employer failed in its duty of care to Mr Mordue by not advising him of the discretionary powers of the Chief Probation Officer in making decisions about early retirement.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The Scheme contains provisions enabling members to apply for early retirement in certain circumstances. 

4. The Employer has published a policy document (Area Policy 2:02 Supporting Statement 8.1) setting out procedures for early retirement (the Guidelines). This document states (inter alia):

4.1. The normal retirement age of employees is 65.

4.2. Employees who are aged between 50 and 59 can apply to be considered for early retirement if certain specified criteria are met and subject to the discretion of the Employer (Regulation 31 of the Local Government Pension Scheme Regulations (Rule of 85)). 

MATERIAL FACTS

5. Mr Mordue became an employee of the Employer on 31 October 1974. 

6. In 1989 a meeting took place between Mr Mordue and his Personnel Manager (the Personnel Manager). Following this meeting the Personnel Manager furnished Mr Mordue with his handwritten notes dated 4 December 1989, which Mr Mordue says were presented to him after the meeting (Meeting Notes). The Meeting Notes commenced with the words ‘George Mordue. This is your…pension!’ and contained calculations of pension benefits based on retirement at ages 65, 58 and 55. The Meeting Notes also contained information about the scope and cost of purchasing additional pensionable service by making Additional Voluntary Contributions (AVCs) to the Scheme.

7. In 1990 Mr Mordue started making AVCs. Subsequently he applied for early release of his pension at age 55 but his request was refused by the Employer’s Chief Officer (the Chief Officer) on 20 August 2001. Mr Mordue lodged an appeal, which was heard on 1 October 2002. The appeal panel consisted of the Chairman of the Board of Cheshire Probation Service and two additional Board members. Oral and written representations were made to the panel by Mr Mordue, who was accompanied by a trade union colleague, and the Chief Officer. The panel upheld the Chief Officer’s decision to refuse Mr Mordue’s request for early retirement and noted:

7.1. There was no scope within the facts of the matter to effect a compromise between the parties.

7.2. The background to the matter dates back over a considerable period of time. The parties were to be thanked for the clarity of their evidence.

7.3. The Panel acknowledged the genuine sense of disillusionment expressed by George Mordue.

7.4. The Early Retirement Policy pre-dated the communication with the Personnel Manager in 1989. The Policy makes it clear that applications for early retirement would not be automatically agreed and were subject to consideration by the Committee.

7.5. There is no evidence to prove conclusively that George Mordue was misled by the Personnel Manager.

7.6. The Panel has considered the policies that have applied and concluded that the Chief Officer’s advice to the Board was correct. The request for early retirement is not accepted.”  
8. On 29th October 2002 Mr Mordue approached the Pensions Advisory Service (OPAS) for assistance. He subsequently referred his complaint to me.

9. Mr Mordue submits that:

9.1. He entered into the AVC arrangement in the belief that this would enable him to retire at age 55 with full pension provision and that he would not have made the additional contributions if the Personnel Manager had drawn to his attention, during the meeting on 4th December 1989 or in the Meeting Notes, the fact that early retirement was at the Employer’s discretion;

9.2. The fact that the Meeting Notes set out calculations which appear to illustrate the pension benefits that would be available if he retired at age 65, 58 and 55 respectively is evidence of the fact that early retirement was a central theme of the meeting;

9.3. Despite the availability of the Guidelines, the Personnel Manager’s omission in pointing out that early retirement was at the Employer’s discretion amounted to a failure to exercise a duty of care;   

9.4. During the appeal hearing the Chief Officer made a comment to the effect that Mr Mordue’s complaint would open the floodgates to other potential applications for early retirement. Mr Mordue considers that such remark would have unfairly influenced the appeal panel’s decision; 

9.5. The appeal panel did not take due note of the issues put to it in reaching its decision;

9.6. He is not alleging that the Personnel Manager set out to deliberately mislead him but Mr Mordue believes that he was misled by default due to the Personnel Manager’s failure to be explicit about the role of the employer when writing the Meeting Notes. Further, Mr Mordue’s trust in the Personnel Manager led him to feel that he did not need to make additional enquiries; and

9.7. Mr Mordue asks that compensation be awarded to him in respect of disappointed expectations suffered as a result of the dispute. The protracted nature of the dispute has had a serious deleterious effect on his morale and emotional well-being.

10. The Employer submits that:

10.1. Mr Mordue has not provided any substantive proof that he was misled by the Personnel Manager. The Meeting Notes do not allude to or prove any alleged misrepresentation. The document merely contains pension benefit calculations and not a statement of the Employer’s policy. The absence of proof was an issue the appeal panel specifically addressed in its deliberation;

10.2. The Guidelines, which explained that early retirement was at the discretion of the Employer, were available to staff at the relevant time;

10.3. Entering into the AVC arrangement was not conclusive evidence of Mr Mordue’s intention to retire early as there are other reasons why a member of a pension scheme may decide upon making additional contributions. It is not uncommon for members to ask for actuarial valuations and figures in order to consider future options, only one of which is early retirement;

10.4. Early retirement is not necessarily the main theme of the Meeting Notes. The document explains Mr Mordue’s then current pension entitlement using different scenarios including, but not limited to, early retirement. Given that the actuarial information produced by the Personnel Manager was not necessarily provided in contemplation of early retirement there is no reason why any omission of wording regarding the Employer retaining discretion in respect of early retirement should amount to breach of a duty of care;

10.5. Cheshire Probation Service’s HR Unit responded to a query from Mr Mordue in January 1999. That response said that the Probation Committee had to approve early retirements and the process for applying for early retirement was explained. A copy of the early retirement policy was also provided; 

10.6. The Board Chairman did not recall the Chief Officer commenting in the manner described at paragraph 9.4 above. His recollection was of a different statement - the Chief Officer had commented that, in the absence of exceptional circumstances which would justify allowing Mr Mordue’s application for early retirement, if the appeal panel then granted the application this would be unfair to other employees who might consider themselves to be in similar circumstances; and
10.7. Mr Mordue made eloquent verbal and written representations to the appeal panel and the appeal panel specifically addressed the key points raised by Mr Mordue in its determination.  
CONCLUSIONS

11. There does not seem to be any substance to Mr Mordue’s claim that the appeal panel did not take due note of the issues he put forward. The points noted by the appeal panel (as referred to in paragraph 7 above) appear to be relevant factors. 

12. The policy and procedures about early retirement and, in particular, the Employer’s discretion to grant early retirement, were clearly set out in the Guidelines and Mr Mordue does not dispute the fact that the Guidelines were available to him at the relevant time and certainly in 1999 when he raised a query about AVCs and additional service. 

13. Early retirement is not the only relevant factor in deciding to start an AVC contract and there is no conclusive evidence that it was the only factor influencing Mr Mordue’s decision to make additional contributions. However even if it had been the only or main influencing factor, there is insufficient evidence of any negligent misstatement or omission on the part of the Personnel Manager upon which Mr Mordue relied to his detriment. Whilst the Meeting Notes contained calculations of various levels of benefit according to different retirement ages that does not, of itself, prove that early retirement was the central or only topic of conversation. The Meeting Notes do also contain other information and options such as the ability to purchase enhanced rights for retirement at age 65.  In light of this, and given the availability of the Guidelines, the omission of a specific caveat regarding the Employer’s discretion to allow early retirement does not amount to breach of duty of care. 

14. If Mr Mordue did obtain any impression that early retirement was not subject to the Employer’s discretion, despite the policy clearly stated in the Guidelines, and if, as he claims, early retirement was the only factor that influenced his decision to start an AVC arrangement, it would be reasonable to expect that Mr Mordue might have made more diligent enquiry and obtained clear written confirmation that his right to take early retirement would not be subject to the Employer’s discretion. 

15. I find that the Employer acted within the rules of the Scheme in refusing Mr Mordue’s application for early retirement and that there is insufficient evidence of any failure in the duty of care owed to Mr Mordue by the Employer in terms of notifying him of the relevant Scheme rules. I do not uphold Mr Mordue’s complaint. 

16. Whilst I note Mr Mordue’s comments that he has suffered disappointment, I am not upholding his complaint and it therefore follows that I will not be making a direction for compensation to be paid to Mr Mordue.

DAVID LAVERICK

Pensions Ombudsman

12 January 2005
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