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`PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr A Nath

Scheme
:
Railways Pension Scheme (Central Trains Section)

Respondent
:
Railways Pension Trustee Company Limited

MATTERS FOR DETERMINATION 

1. The Applicant complains that the Respondent treated him unfairly in terminating his ill-health benefits and that those benefits should be reinstated.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
SCHEME BACKGROUND

3. Rule 5D of the Scheme Rules states:
“A Member who leaves Service because of incapacity before Minimum Pension Age having completed at least 5 years Qualifying Membership shall receive immediate benefits calculated as described in Rule 5A (Retirement between Minimum Pension Age and Age 65) and Rule 5B (Lump Sum on Retirement between Minimum Pension Age and Age 65) and payable from the day after leaving Service.

A Member who has less than 40 years’ Pensionable Service shall receive an additional annual pension equal to the total of the amounts determined under Rule 5A(2)(i) or (ii) and Rule 5A(9)(a) or (b) multiplied by the lesser of:

(a)
40 less the number of years of Pensionable Service;

(b)
the number of years between the date of leaving Service and the date of attaining Minimum Pension Age; and

(c)
10…

(d)
If in the opinion of the Trustee a member receiving a pension under this Rule recovers sufficiently before Minimum Pension Age to be able to earn an income, the Trustee may from time to time until Minimum Pension Age in its discretion reduce or suspend the pension as it deems the circumstances justify”

“Incapacity” is defined within the Rule definitions as “bodily or mental incapacity or physical infirmity which, in the opinion of the Trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the member from carrying out his duties, or any other duties which in the opinion of the Trustees are suitable for him”.

“Minimum Pension Age” is defined as “a member’s 60th birthday”.

MATERIAL FACTS

4. The Applicant joined British Rail, later Central Trains (the Company/Employer), on 14 July 1980 as a carriage cleaner and became a member of the Scheme. He left the service of Central Trains on 19 December 1998 with orthopaedic and eyesight problems. In November 1998 he applied to the Pensions Committee of the Central Trains Section (the Pensions Committee) of the Railways Pension Trustee Company Limited for incapacity benefits. In March 1999 he underwent surgery for osteoarthritis to his right shoulder. 

5. The Applicant attended a medical examination by the Railway Medical Officer on 17 March 1999. His condition was summarised as follows: “…he has limited visual acuity, presumably due to ocular hypertension and he has an orthopaedic problem”. On 30 September 1999, on the advice of its Medical Adviser, the Pensions Committee awarded him an immediate monthly pension and lump sum, subject to a review and a report from an orthopaedic surgeon two years hence. He also received incapacity benefit from the Benefits Agency.

6. From March 2001 until January 2002 the Applicant worked for a light industrial company called Valen Fittings. He ceased that employment in January 2002 because of shoulder pain, back pain and rectal bleeding. 

7. On 3 September 2002 the Applicant was examined by a consultant orthopaedic surgeon appointed by the Medical Adviser to the Pensions Committee. He concluded that he 

“could not demonstrate any significant pathology now related to his right shoulder. In the absence of any significant muscle wasting one would have thought that he has made a satisfactory recovery from his open shoulder surgery which has addressed the pathology. The fact that he was able to work for a period of time using his right arm in a factory process would indicate to me that he would have reasonably normal day to day function of his shoulder. I think, therefore, he would still be able to be employed doing light duties regarding his right shoulder and I do not feel that his right shoulder would itself limit him in the job market involving light duties.”

On the basis of this report the Medical Adviser to the Pensions Committee recommended that its award of incapacity benefits to the Applicant be suspended. The basis for his advice was that “his right shoulder condition has now improved sufficiently for remunerative employment to be under taken and indeed it was for a period of 9 months”. The Respondent has told me that “the Pensions Committee determined that (the Applicant’s) previous symptoms could not be considered as other than temporary and had no alternative but to decide that the pension be suspended as he no longer satisfied the criteria for continued receipt of incapacity retirement benefits.”

8. On 3 December 2002 the Pensions Committee wrote to the Applicant that following its medical review of his incapacity benefits it had decided to terminate his ill-health pension with effect from 6 December 2002.

9. On 14 January 2003 the Applicant invoked Stage 1 of the Scheme’s Internal Dispute Resolution Procedure (IDRP), but was turned down on 4 February by the Managing Director of Railways Pensions Management Limited (Pensions Management), a wholly-owned subsidiary of the Respondent.

10. Following a medical examination by a medical practitioner appointed by the Department of Work and Pensions on 13 March 2003, the Benefits Agency confirmed to the Applicant that his incapacity benefits would continue and the matter would. be reviewed on 8 March 2004.

11. On 20 March 2003 the Adviser to the Pensions Committee sent the Applicant the Trustees’ decision on his Stage 2 appeal under the IDRP. He wrote that the evidence before the Committee did not persuade it to change its view that the Applicant should “now be able to undertake alternative remunerative employment”. Accordingly, the Committee’s view was that he did not meet the qualifying conditions for continued receipt of incapacity retirement benefits. In addition to the original evidence submitted to the Pensions Committee it had before it copies of all correspondence between the Applicant and Pensions Management in relation to the IDRP and the report of the consultant orthopaedic surgeon who examined him.

CONCLUSIONS

12. I have considered carefully whether the Pensions Committee was right to conclude that the Applicant’s ill-health benefits should be withdrawn because his previous symptoms “could not be considered as other than temporary”. The Rule states that “incapacity” means “bodily or mental incapacity or physical infirmity which, in the opinion of the Trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the member from carrying out his duties, or any other duties which in the opinion of the Trustees are suitable for him”. The physical infirmity which caused the Applicant to leave his work was considered by the Pensions Committee to be permanent at the time and it awarded him incapacity benefits. At a later date he was able to carry out some work but in January 2002 that ceased for medical reasons. 

13. Because he had resumed work the Applicant was asked to attend a medical examination. The view of the consultant orthopaedic surgeon in September 2002 was that the Applicant was fit only for light duties and, by necessary implication, not the duties he performed up to the time he left the Company. The Pensions Committee suspended payment of incapacity benefits because it formed the view, on the basis of the medical advice, that the Applicant’s right shoulder condition had improved sufficiently for him to undertake “alternative employment”. Rule 5D(d) empowered the Committee to reduce or suspend an ill-health pension if the member in receipt of it recovered sufficiently “to earn an income”.

14. The inability to earn an income is not the same as an inability to carry out one’s “…duties, or any other duties which in the opinion of the Trustees are suitable for him”, thus the power to suspend payment of a pension rests on a different definition than that for “incapacity.”  The Committee had grounds, on the basis of the medical opinion they received following the medical examination of 3 September 2002, for regarding the Applicant as being able to earn some income albeit that the particular attempt on his part to return to employment had failed. 

15. The Trustees should in my view ensure that they keep this matter under review. Just as they have power to reduce or suspend the pension so they also have power to reinstate it.

16. For the reasons I have given, I do not uphold the present complaint. 

DAVID LAVERICK

Pensions Ombudsman

28 February 2006
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