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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant:
Ms J Mazurkiewicz

Applicant’s representative:
Mr Ewan Nelson, Thompsons Solicitors

Scheme:
The National Health Service Pension Scheme (the Scheme)

Respondent:
The National Health Service Pensions Agency, as administrator

MATTERS FOR DETERMINATION 

1. Ms Mazurkiewicz contends that the National Health Service Agency, by applying Regulation 5(10) of the National Health Service Pension Scheme Regulations 1995, has denied her the right as a part-time worker not to be treated less favourably than a full-time worker. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS

3. The Rules of the Scheme are set out in  the National Health Service Pension Scheme Regulations 1995 (the 1995 Regulations). Three different parts of the Regulations need to be examined here:

(a) The general provisions setting out how a pension is calculated;

(b) The provisions relating to the purchase of additional service; and

(c) The provisions limiting the amount of pensionable service that can be taken into account when calculating a member’s pension entitlement.

The calculation of the pension

4. Regulation E1(2) of the 1995 Regulations sets out the pension that a member is entitled to upon retirement at or after the age of 60:

“The pension under this regulation shall be at a yearly rate of 1/80th of final year’s pensionable pay for each complete year of pensionable service, plus the relevant daily proportion of that rate for each additional day of such service.”

5. It is essential to understand how this provision applies to part-time workers, such as Ms Mazurkiewicz. The two key determinants of the size of a member’s pension are her “final year’s pensionable pay” and the length of her “pensionable service”. For a part-time worker, these two concepts are applied differently for the purposes of Regulation E1(2) to how they would be in the case of a full-time worker.

6. Firstly, the pensionable service of a part-time worker is reduced by virtue of Regulation R5(1) to (3):

“(1) Subject to paragraphs (6) and (10), a member’s pensionable service in part-time employment will not count at its full length but will be calculated as described in paragraphs (2) or (3), whichever is applicable, as its whole-time equivalent.

(2) If the member’s part-time employment is expressed as a specified number of half-days or sessions a week, the whole-time equivalent of the member’s pensionable service in respect of that employment will be calculated by multiplying the full length of that service by the following fraction-

    member’s pensionable salary / comparable whole-time earnings.


(3) In any case where paragraph (2) does not apply, the whole-time equivalent of the member’s pensionable service in respect of part-time employment will be calculated by multiplying the full length of that service by the following fraction-

member’s hours of employment per week / hours constituting comparable whole-time employment.”

7. Therefore, if a part-time worker works half the hours of a full-time worker for 30 years, the part-time worker’s pensionable service for the purposes of Regulation E1 (2) will be halved to 15 years.

8. Taken in isolation, this might seem unfair, but this is counter-balanced by the fact that the part-time worker’s “final year’s pensionable pay” is increased by Regulation R5(4):

“Subject to paragraph (5), for the purpose of calculating a member’s final year’s pensionable pay in respect of part-time employment, the member’s pensionable pay will be the amount that the Secretary of State determines would have been paid in respect of a comparable whole-time employment.”

9. Therefore, if a part-time worker works half the hours of a full-time worker and earns £20,000 in her last year of employment, her final year’s pensionable pay will be doubled to £40,000 for the purposes of Regulation E1 (2).

10. The effect of these two adjustments is set out on page 13 of the most recent scheme booklet, dated July 2004:

“Members who work part-time have their membership and final year’s pay changed to the equivalent full-time amounts. The full-time equivalent membership and pay are then used to work out their pension.”

11. A helpful worked example is given, on the same page, of a member who has worked three years’ full-time, then six years’ half-time, and has earned £7,500 in her final year:

“Membership and pay

Full time equivalent
3 years at full time
=

3 years full-time membership

6 years at half time
=
3 years full-time membership

6 years for pension [i.e. 6 years pensionable service for E1(2)]

Half-time final

=

£15,000 pay for pension calculation
pay £7,500

Using the full-time equivalent years and pay and the ready reckoner on page12, this will give a pension of £1,125 a year and a lump sum of £3,375”

12. In summary, the reduction in the part-time worker’s pensionable service for the purposes of calculating their pension under Regulation E1(2) is compensated for by the increase in their final year’s pensionable pay.

The purchase of additional service

13. A member has the right to buy additional service under Regulation Q1:

“(1) Subject to the provisions of this regulation and regulations Q3(2) and (6) (electing to buy additional service), Q4 (paying by single payment) and Q6 (paying by regular additional contributions), a member in pensionable employment may increase his rights to benefits under the scheme, by buying additional service.”

14. Regulation Q1(4) dictates that this additional service will count as pensionable service for the purpose of calculating a member’s pension under Regulation E1(2).

15. The Scheme places two limits on the amount of additional service that a member may purchase. Firstly, Regulation Q1(6) provides that the maximum additional service that can be purchased depends on the number of potential years of pensionable service that the member has left until she reaches 60. The greater the years of potential pensionable service left, the more additional service she is entitled to buy. Regulation Q1(6) includes a table setting out how many years of additional service may be bought for a member with a particular number of years of potential pensionable service left before she reaches 60. 

16. Secondly, Regulation Q1(7) provides that:

“The member’s right to buy additional service is subject to any limits imposed by the Inland Revenue.”

In practice this means that an employee’s contributions would be restricted to 15% of her remuneration.

The limits on the amount of pensionable service that can be taken into account when calculating a member’s pension entitlement

17. Regulation C2(3) limits the amount of pensionable service that can be taken into account when calculating a member’s pension entitlement. It provides (insofar as is relevant for present purposes):

“The benefits described in these Regulations will be calculated by reference to a maximum of 45 years’ pensionable service of which only 40 years may relate to the period before the member reaches age 60…and, if the member’s pensionable service exceeds these limits, the amount of the excess will be ignored.” 

18. Regulation R5(10) sets out what “pensionable service” means for these purposes in the case of a part-time worker:

“A member’s pensionable service in respect of part-time employment will count at its full length (and concurrent periods of employment will be treated as a single employment) for the purposes of regulations C2(3) (limit on pensionable service that counts for benefits) and C3(1) (qualifying service).”

19. Therefore, if a part-time worker has worked for the NHS (and been a member of the Scheme) for 42 years and retires at 60, only 40 of these years will count for the purpose of Regulation C2(3).

20. However, as I have explained above in paragraphs 6 and 7, when the pension of a part-time worker actually comes to be calculated under Regulation E1(2), the pensionable service does not count at its full length; it only counts as its whole-time equivalent. In other words, it is reduced to take account of the fact that the part-time worker has not worked as many hours as a full-time worker. 

21. Assume the part-time worker in the above example at paragraph 19, worked half the hours of a full-time worker. Applying Regulation C2(3) taken together with R5(10), only 40 of these years count for the purpose of calculating her pension entitlement. However, when it actually comes to calculating her pension under Regulation E1(2), these 40 years do not count as 40 years of pensionable service. By virtue of Regulation R5(1), they only count as their whole-time equivalent, which is 20 years. 

22. The effect of this is that, whereas a full-time worker retiring at 60 can accrue 40 years of pensionable service for the purposes of Regulation E1(2), a part-time worker cannot. The latter can only accrue the whole-time equivalent of 40 years of service. Therefore, if she works half the hours of a full-time worker, she can only accrue 20 years of pensionable service for Regulation E1(2) purposes, if she works three-quarters of the hours of a full-time worker, she can only accrue 30 years of pensionable service for Regulation E1(2) purposes, and so forth. These limits apply whether the part-time worker’s years of service include purchased additional service or not. It is these limits that form the basis of Ms Mazurkiewicz’s complaint.

THE PART-TIME WORKERS (PREVENTION OF LESS FAVOURABLE TREATMENT) REGULATIONS 2000 (‘THE 2000 REGULATIONS’)
23. Regulations 5(1) to (3) provide:

“(1) A part-time worker has the right not to be treated by his employer less favourably than the employer treats a comparable full-time worker-

(a) as regards the terms of his contract; or

(b) by being subjected to any other detriment by any act, or deliberate failure to act, of his employer.

(2) The right conferred by paragraph (1) applies only if-

(a) the treatment is on the ground that the worker is a part-time worker, and 

(b) the treatment is not justified on objective grounds.

(3) In determining whether a part-time worker has been treated less favourably than a comparable full-time worker the pro-rata principle shall be applied unless it is inappropriate.”

24. Regulation 1(1) states that:

“”pro-rata principle” means that where a comparable full-time worker receives or is entitled to receive a pay or any other benefit, a part-time worker is to receive or be entitled to receive not less than the proportion of that pay or other benefit that the number of his weekly hours bears to the number of weekly hours of the comparable full-time worker.”

MATERIAL FACTS

25. Ms Mazurkiewicz was born on 6 March 1957. She was in full-time NHS employment from 2 October 1978 to 8 November 1997, and she has full-time pensionable service in respect of that period. From 9 November 1997 she has been in part-time NHS employment, and has accrued pensionable service in respect of this period.

26. She wishes to purchase additional service in the Scheme.  However, she has been told by the NHS Pensions Agency that she is only able to purchase an additional one year and 210 days of pensionable service. The reason for this stance appears to be that, if Ms Mazurkiewicz continued to accrue pensionable service until age 60, she would have worked for the NHS for 38 years 155 days, and as Regulation C2(3) limits the pensionable service that can be taken into account when calculating pension benefits to 40 years in such a case, only 1 year 210 days of additional service can be purchased. 

27.  Bearing in mind that only the whole-time equivalent of this 40 years service will be taken into account when calculating her pension under Regulation E1(2) (see paragraph 6 above), the effect of this on Ms Mazurkiewicz is that she will only be able to accrue around 31 years of pensionable service before the age of 60 for Regulation E1(2) purposes. 

28. This position is caused by Regulation R5(10) (see paragraph 19 above), which states that a part-time worker’s full period of pensionable service, rather than just its whole-time equivalent, should be taken into account when applying the limit in Regulation C2(3). Ms Mazurkiewicz contends that, in its application to Regulation C2(3), Regulation R5(10) violates the pro-rata principle in the 2000 Regulations, which states that a part-time worker shall receive at least that proportion of a comparable full-time worker’s pay that the number of her weekly hours bears to the number of weekly hours of the comparable full-time worker. She argues that she should be able to purchase 4½ years’ additional service instead of just 1 year 210 days since a full-time employee would be able to purchase an additional 9 years’ service to meet the maximum of 40 years.
29. The NHS Pensions Agency makes three arguments in response to Ms Mazurkiewicz’s complaint. Firstly, it contends that, if Regulation R5(10) were not applied in this way, part-time workers would in fact be placed in a better position than full-time workers, so the Regulation actually ensures that both types of worker are treated equally. Secondly, that if Regulation R5(10) operated in the way alleged by Ms Mazurkiewicz, this would disadvantage part-time workers in other areas, because they would be required to serve whole-time equivalent periods of service to qualify for scheme benefits. For example, in the case of ill-health pensions, which require a two year period of qualifying service, if part-time workers’ qualifying service was the whole-time equivalent of their actual pensionable service, then they would have to accrue more than two years of actual pensionable service in order to qualify. Lastly, it argues that the Inland Revenue limits the amount of annual contribution that a member can make to 15% of her remuneration, and suggest that if Regulation 5(10) did not apply, this limit could be exceeded. 
CONCLUSIONS

30. I am satisfied that the application of Regulation R5(10) to the limit on pensionable service that counts for benefits does not violate the pro-rata principle set out in the 2000 Regulations.

31. As explained in paragraphs 5 to 12 above, adjustments are made to the “pensionable service” and “final year’s pensionable pay” of a part-time worker for the purposes of calculating her pension entitlement under Regulation E1(2). Her pensionable service is reduced by converting it to its whole-time equivalent. However, in order to prevent unfairness being caused, this is counter-balanced by increasing the final year’s pensionable pay to its whole-time equivalent. In light of this, Ms Mazurkiewicz’s contention that she can only accrue around 31 years of the whole-time equivalent of her pensionable service falls away, because her final year’s pensionable pay is increased to compensate for this.

32. Once this is appreciated, it is clear that there is a very good reason why the limit in Regulation C2(3), on the pensionable service that can be taken into account, applies to the part-time worker’s actual pensionable service rather than its whole-time equivalent. Taking the latter course would mean that a part-time worker could have up to 40 years as the whole-time equivalent of her pensionable service and therefore that the pensionable service to be taken into account when calculating her pension under Regulation E1(2) could be up to 40 years. As the part-time worker’s final year pensionable pay is increased by Regulation R5(4) to its equivalent full-time amount (see paragraph 8 above), the consequence would be that a part-time worker could obtain a greater pension than one based on 40 years’ pensionable service and her actual pay for her final year. This would place her in a better position than a full-time worker, who could not obtain such a pension. Therefore, far from breaching the pro-rata principle and placing the part-time worker in a worse position than a full-time worker, the application of Regulation 5(10) to Regulation C2(3) is necessary to ensure that both types of worker are treated equally. 

33. Accordingly, I do not uphold Ms Mazurkiewicz’s complaint.

34. For completeness, I shall deal briefly with the other two arguments raised by the NHS Pension Agency in support of its position, which have been set out at paragraph 30 above. If I had upheld Ms Mazurkiewicz’s complaint, this would not have disadvantaged part-time workers in other areas as the NHS Pension Agency contends. Had I held that Regulation R5(10) could not apply to Regulation C2(3) (which sets out the limits on the amount of pensionable service that can be taken into account), this would not have affected its application to Regulation C3(1) (which defines qualifying service). Therefore, irrespective of my decision in relation to Ms Mazurkiewicz’s complaint, a part-time worker’s pensionable service would count in full as qualifying service.

35. Similarly, I also reject the argument that upholding Ms Mazurkiewicz’s complaint would have led to the Scheme breaching Inland Revenue limits in respect of the maximum permissible amount of employee contributions. As explained in paragraph 16, Regulation Q1(7) makes clear that a member’s right to buy additional service is subject to any Inland Revenue limits.  Any decision in relation to the complaint before me would not affect this.

CHARLIE GORDON

Deputy Pensions Ombudsman

19 January 2006
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