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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr M R Rickersey

Scheme
:
Armed Forces Pension Scheme (the AFPS)

Respondents
:
Ministry of Defence (the MOD)

Kent Police

MATTERS FOR DETERMINATION

1. Mr Rickersey is aggrieved that he has not been allowed to transfer his AFPS benefits to the Police Pension Scheme when other colleagues in the same situation have been allowed to do so; he claims to have suffered a shortfall in his entitlement as a result.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Rickersey served in the Royal Navy from 2 October 1967 to 8 November 1978 and accrued preserved pension rights within the AFPS.  On 13 November 1978 he joined Kent County Constabulary and became a member of the Police Pension Scheme.  

4. From 31 January 1979 rules were introduced into the AFPS stipulating time limits for transfers to be conducted.  Members who were discharged from the Armed Forces on or after 1 April 1975, when preserved pensions were introduced under UK legislation, but before the introduction of the AFPS transfer rules, were given the opportunity to apply for a transfer of benefits into any scheme participating in the Public Sector Transfer Arrangements (the Club).  The cut off date for applications to transfer out AFPS benefits in this way was initially 31 December 1979, but this date was subsequently extended to 30 June 1980 and finally to 30 September 1981. A transfer between schemes in the Club provides broadly year for year benefits to be transferred. Thus 11 years service transferred from the armed forces scheme would provide the equivalent of 11 years service in the Police Pensions Scheme. 

5. On 31 January 1979 the Civil Service Department (now the Cabinet Office) wrote to all pension schemes participating in the Club including the Police Pension Scheme asking them to inform their members that the AFPS had joined the Club and that personnel who left the Armed Forces between 1 April 1975 and 31 January 1979 could transfer out their preserved pension rights if they applied to do so before the 31 December 1979.     Police Forces were given similar information through Home Office Circulars. 

6. Home Office Circular No 39/1979 dated 8 March 1979 notified Police Authorities that the AFPS had joined the Club and that AFPS members who were discharged on or after 1 April 1975 had the opportunity to apply for a transfer. The circular set out contact details in order to facilitate this.

7. On 16 April 1980 a further Home Office Circular No 38/1980 requested police authorities to advise their officers that any transfer application from personnel who left Armed Forces Service on or after 1 April 1975 but before 31 January 1979 should be made before 30 June 1980.

8. On 30 July 1981 an Addendum to Home Office Circular No 38/1980 was issued to Police Authorities extending this deadline to 30 September 1981.

9. Kent Police advised their staff of the change to the provisions by way of General Orders, which they say are their usual means of disseminating this kind of information.   

Mr Rickersey’s claim

10. In 1985 he applied to transfer his AFPS pension benefits into the Police Pension Scheme but Royal Navy Pensions, the administrators of the AFPS (the Administrators) rejected his application as his request had been made outside the specified time limit. 

11. Mr Rickersey’s claim is that in July 2001 he became aware through an article in a police magazine, ‘The Voice of the Service’ that a colleague (the Nottinghamshire Police officer), who had also missed the original deadlines had subsequently been allowed to transfer while he has not and thus submits that he has been treated differently for no apparent reason.  In addition to the Nottinghamshire Police officer he has cited the case of another colleague, and has submitted a letter from him relaying the circumstances of his case.  Part of that letter reads:

“During late 1981 I became aware from another ex-serviceman that it was possible to transfer your Preserved Pension from military service to the Police.  I enquired at my Station immediately only to find that the General Orders issued by the force in respect of this matter (N062/81) were missing.  However, I made application to transfer, but at that time was told that I was ‘out of time’ and my request was denied…

..Never daunted, I continued to press for the right to transfer my pension and in 1989, after writing to the Army Pensions Office in Glasgow, during 1987, I finally had agreement from both the Force and the Army to transfer the pension.”   

12. He maintains that the changes to the transfer rules should have been addressed to each eligible member personally.  He states that although General Orders were issued by Kent Police in consequence of the various Home Office Circulars notifying members of the change, he was not available when the relevant General Orders were issued. In support of his claim he has provided a statement from the Head of Personnel and Training at Kent Police which says:

“There were two items put on our internal information sheet, General Orders, on 26 June 1979 and 10 September 1981, informing staff about the limitations.  However, General Orders are not personal issue and circulation varies greatly across the Constabulary.

Taking the second General Order first, it is a matter of record that Mel was on holiday in Eastbourne on 16 September 1981 and was on a driving course from 21 September to 16 October 1981.  Therefore, it is extremely unlikely that he would have had access to the General Order in 1981 – the last opportunity he could have known about the transfer arrangements.

In terms of the first General Order, Mel was on a standard lightweight motorcycle course from 4 to 22 June 1979.  He would have only been in the Force for 8 months at that stage and would doubtless be ‘catching up’ on his work.  It is unlikely that a General Order issued 4 days after his course finished would have been the top of his priority list.”

13. He says that as it was not brought to his attention he was not aware of the content of the General Order and he did not seek to find out about it on his return to the workplace.  Had he known he would have read the contents and then made an application much earlier.

Submissions from the MOD

14. Transfers outside the time limits have been considered where complaints of maladministration have been made.  Each case is considered carefully according to its exceptional circumstances.  Exceptional circumstances include situations where the member was not eligible to join the new employer’s scheme at the time and the eligibility criterion was later extended.

15. Examples of maladministration include:

· The individual was not made aware of the right to a transfer (dependant on the rules that applied at the date of leaving);

· The individual was not adequately informed of the time limit which applied ;

· The individual was given incorrect information;

· The application for transfer or a document that has a significant bearing on the case had been lost.   

16. The MOD say that the case of the Nottinghamshire police officer who was granted a late transfer is not identical to that of Mr Rickersey’s as he was not subject to the same information sources as Mr Rickersey and that case cannot be used as a straightforward comparison.

17. The MOD says that it had no obligation to provide personal letters to the relevant members outlining the transfer rules.  Club schemes including the Police Pension Scheme were instructed to make the transfer time limit information available to their members; the exact method by which the information was presented to the Police was an internal decision for Kent County Council and Kent County Constabulary. 

Submissions from Kent Police

18. At the time of Mr Rickersey joining Kent Police, arrangements for the transfer of his accrued pension rights did not exist.  In 1979 transfer rules for armed forces pensions changed and Police Authorities were advised via Home Office circulars that personnel who had left the armed forces services could apply for a transfer within specified time limits.

19. Kent Police were in no position to identify which members of their force, the Home Office circular would relate to and therefore notified all staff by way of General Orders that are circulated to all staff.  General Orders are an official communication channel used to inform force personnel of any significant changes and there is no legislation that required the notification in any other manner.

20. The Nottinghamshire Police officer stated that he was advised to check his original documentation from the army to see whether there was anything that stipulated rights to transfer within 12 months and there was not.  He wrote to his local council to see whether they had any written correspondence to show a time limit, which they had not.  The council did confirm that they would accept a transfer from the army if the army would provide the details.  The MOD then accepted his argument and transferred his funds.   

21. Mr Rickersey’s case differs in that although the County Council who administers the pension scheme and Kent Police have said repeatedly that they would accept the transfer, it is the Ministry of Defence who have stated that the set time limits cannot allow the transfer to proceed.

CONCLUSIONS

22. The Home Office Circulars 39/1979, 38/180 and the addendum issued on 30 July 1981 made it clear which category of AFPS member could make an application for a transfer and the date by which they had to do so.  The final date for such an application was 30 September 1981.

23. Mr Rickersey claims he was not available when General Orders were issued in 1979 and 1981. Although that may have been the case it does not explain why he did not read them on his return to the workplace, or why he did not read nor act on the General Order issued in 1980 but left it until 1985 to make an application.  

24. Mr Rickersey complains that he has been treated differently to the Nottinghamshire Police Officer and other colleagues.  The MOD have explained the general criteria for considering such cases focuses on whether a member was adequately and correctly informed or where there had been any maladministration present.  The letter from Mr Rickersey’s colleague set out in paragraph 11 shows how, in that officer’s case, the colleague was able to persuade MOD that there had been maladministration. 

25. Mr Rickersey has not claimed in his case that General Orders were missing.  He had plenty of opportunity to read those General Orders issued between 1979 and 1980 that would have allowed an application to have been made before the expiry date and I do not therefore uphold his complaint.   

DAVID LAVERICK

Pensions Ombudsman

23 September 2004
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