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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr M Coffey

Schemes
:
ISYS plc Retirement & Life Assurance Benefits Scheme (the Retirement Scheme)

Employer
:
ISYS plc (ISYS)

MATTERS FOR DETERMINATION

1. Mr Coffey says that, since February 1994, ISYS has failed to make the correct pension contributions in respect of his pension provision.  ISYS submits it has actually overpaid its contributions.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mr Coffey commenced service with ISYS in 1989 and has contributed to the Retirement Scheme since 1990.  The Retirement Scheme was insured with Scottish Widows.

4. The Rules for the Retirement Scheme allow the employer to pay contributions at any level chosen, provided that the members’ benefits would not exceed their maximum allowable benefits. 

5. The Rules further provide:

“16 AMENDMENT

16.1

The trustees may at any time, with the consent of the principal employer, alter or modify the Scheme or any provision of the Rules and the Appendix by declaration, provided always that the value of the benefits already secured for any member is not adversely affected and the approval of the Scheme under the Act is not prejudiced.

16.2

When any action is taken under this Rule the trustees will notify in writing each member affected of the nature of the alteration and of the effect of that alteration on his benefits.

17 CESSATION OF LIABILITY TO PAY CONTRIBUTIONS

17.1

The liability of any employer to pay contributions to the Scheme may be discontinued without the concurrence of the members either voluntarily by the employer giving notice to the trustees in respect of such one or more members as the employer may decide or automatically if the employer goes into liquidation or ceases to trade or is dissolved except that any successor to that employer’s business employing some or all of the members concerned may expressly assume the obligations under the Scheme of its predecessor by undertaking to observe and perform the provisions of the Rules.” 

6. I have seen no evidence of any instruction given by the Trustee in accordance with Rule 16.

7. The Explanatory Booklet for the Retirement Scheme explained that ISYS would contribute 5% of “pensionable earnings” and the employee would be asked to contribute 4% of “pensionable earnings”.  “Pensionable earnings” were defined as “basic salary at 1 January in each year, insofar as it does not breach any Inland Revenue restrictions.”

8. Scottish Widows provided a contribution history to Mr Coffey’s OPAS adviser in July 2002.  From 1 July 1993 to 1 November 2000, Scottish Widows received a regular monthly contribution of £165.  In addition, a single payment was made on 21/8/00 of £3,820.52, which was a windfall payment following Scottish Widows’ demutualisation.

9. In September 1996, ISYS wrote to Mr Coffey advising that he had been nominated for membership of the Tamir Plan Executive Retirement Plan (the Executive Plan) with effect from 1 July 1996.  The Executive Plan was insured with J. Rothschild Assurance (JRA) under scheme number 10P03M61.  Mr Coffey was advised that ISYS would make a regular contribution of £56.25 and that Mr Coffey’s contribution would be £25 per month.  There was no reference in the September 1996 communication to the Executive Plan being in place of the Retirement Scheme.

10. In June 1997, ISYS wrote to Mr Coffey saying it intended to improve the benefits provided for him under the Executive Plan, with effect from 1 January 1997.  An additional policy was to be effected for which the additional contribution would be £22.50 per month.  Mr Coffey was told he was not required to contribute to the Executive Plan.

11. ISYS says the Executive Plan was intended to be an alternative vehicle (rather than the Retirement Scheme) into which employer contributions could be paid.  This decision was made because of the poor performance by Scottish Widows at the time.  ISYS did not wish to terminate the Retirement Scheme because it understood penalties would have been applied on the surrender of the Scottish Widows policy which would have been detrimental to the accumulated retirement funds of the Retirement Scheme members.

12. There is no evidence of any formal notice to the trustee to terminate the employer’s contribution liability under rule 17.1 of the Retirement Scheme.  However, the Employer is also the trustee of the Retirement Scheme.

13. ISYS says that the Executive Plan was explained to all employees, including Mr Coffey and each member had a face to face meeting with a representative from JRA, following which the member then chose whether or not to switch from the Retirement Scheme to the Executive Plan.

14. JRA wrote to ISYS in June 1996, referring to application forms to be signed by Mr Coffey in order for employer contributions to be directed to the Executive Plan instead of the Retirement Scheme.  

15. In May 2002, JRA provided a statement for scheme number 10P03M61 which showed the following contributions:

1/7/96 to 1/12/96
@
£56.25 monthly

1/1/97 to 1/12/00
@ 
£78.75 monthly

14/6/97

@
£606.48 single contribution

16. Mr Coffey has provided me with a large number of his payslips from February 1994 to November 2000, which is when Mr Coffey’s employment ceased.  The relevant information is contained in Part B of the Appendix.

17. For part of Mr Coffey’s employment, he was paid a “basic salary” and an additional amount as Profit Related Pay (PRP).  From August 1997, no PRP was paid.  ISYS’s Managing Director explains that, following changes in treatment by the Inland Revenue, all employees lost the PRP element of their pay.  

18. The Inland Revenue allows for PRP to be included in the salary used for calculating pension contributions and maximum benefits, but only if specifically stated in the rules of the scheme.  In the case of the Retirement Scheme, according to the Explanatory Booklet, contributions are based on “basic salary” with no reference being made to PRP. 

19. Mr Coffey is concerned that the windfall payment received from Scottish Widows has been applied to offset contributions due from ISYS.  The Managing Director says that:

“Before distributing the windfall from the Scottish Widows Scheme, I took the time to explain to Mr Coffey that as a Trustee I am not obliged to contribute any amount to his Scheme.”

20. In response to an enquiry by Mr Coffey’s OPAS adviser, Scottish Widows explained that:

“The trustees of the scheme did have the right to vary the distribution of the compensation payments due to the scheme members.  They were not obliged to grant the members the actual amounts generated by their respective policies. …

Regarding the question of company contributions, reinvestment of compensation is generally treated as a single premium employer contribution.”

21. Scottish Widows provided a booklet entitled “Explanation of your Compensation Options”.  The booklet explains that compensation for the demutualisation of Scottish Widows will be paid to Qualifying Members.  In answer to the question: “Who is the Qualifying Member?”, the booklet explains:

“If you are the sole current trustee of your scheme, you will be the Qualifying Member …

If there is currently more than one trustee of your scheme, the Qualifying Member will be one of the current trustees. …” 

22. Scottish Widows notes that the policy earmarked for Mr Coffey in the Retirement Scheme has now been fully assigned into his own name as from November 2001.   

23. ISYS submits that the letter of June 1996 (paragraph 14) confirms that Mr Coffey understood that employer contributions to the Executive Plan were to be made in place of those to the Retirement Scheme and that he elected to make the switch.  JRA has been unable to find any further contemporaneous documentation.

24. Mr Coffey says he was told very little about what was going on with his pension.

25. ISYS notes that Mr Coffey has never taken issue with the destination of the employer’s contributions, only with the amount of such contributions.

26. ISYS says it had a contractual liability to pay employer contributions at the rate of 5% of Mr Coffey’s basic salary and that it has fulfilled this obligation.  

CONCLUSIONS

27. The contributions received by JRA exactly match the contributions ISYS told Mr Coffey it would make on his behalf.  It does not seem that Mr Coffey made any contributions to the Executive Plan.  All the contributions deducted from his salary were paid into the Retirement Scheme with Scottish Widows.

28. From the time Mr Coffey joined the Retirement Scheme, ISYS should (according to the Retirement Scheme’s Explanatory Booklet) have been paying 5% of his basic salary as at 1 January each year by way of employer contributions to that Scheme.

29. As can be seen from Part A of the Appendix, ISYS did not discontinue employer contributions to Scottish Widows but did pay less than 5% of Mr Coffey’s basic salary from the time the Executive Plan began.

30. Although ISYS says that members were asked whether or not they wished to switch to the Executive Plan (and the letter from JRA in June 1996 is confirmation that such a process was envisaged) there is no evidence that Mr Coffey ever made such a choice.  Contributions to the Retirement Scheme continued to be deducted from his pay.  In the absence of any evidence of agreement to vary the Employer’s contribution to the Retirement Scheme and in the face of the continued deduction of Mr Coffey’s contributions for that Scheme, I conclude that the Employer has been at fault in failing to make its contributions to the Retirement Scheme.  An appropriate direction is made.  The contributions which have been made to the Executive Plan cannot be regarded as meeting ISYS’s obligations under the Retirement Scheme.

31. Mr Coffey has queried the basis for the pensionable salary figures that I have used, as they do not match a spreadsheet he has provided.  They were taken from his payslips.  Employer pension contributions are based on Mr Coffey’s pensionable salary, which is his basic salary at 1 January each year.  It is clear that Mr Coffey received salary increases, but these can only be taken into account for the purpose of calculating contributions, from the 1 January following receipt of such increases.

32. Windfall compensation was paid to Qualifying Members by Scottish Widows.  The Qualifying Member was the Trustee of the Retirement Scheme.  This is because, although the policies may be earmarked for individuals, the policies are held in the name of the Retirement Scheme.  Thus, the compensation payments were made to the trustee and it was for the trustee to reinvest the payment at the trustee’s discretion.  Because the payments were made to the trustee and reinvested by the trustee, the money cannot be used to offset any employer’s contributions outstanding.  The employer’s full obligation remains, unaffected.

DIRECTIONS
33. I direct that, within 28 days of the date of this determination, ISYS pays the balance of the appropriate contributions into the policy now assigned to Mr Coffey with Scottish Widows.  The balance of the appropriate contributions is 5% of Mr Coffey’s basic salary as at 1 January each year (labelled 5% of Pensionable Earnings in Appendix A), less the contributions paid by ISYS to Scottish Widows (labelled SW Contributions in Appendix A).  ISYS shall also pay interest on these payments from the end of each calendar year in which the payments fell due, until the date of payment, at the base rate currently quoted by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

4 August 2005

APPENDIX











PART A


Annual Pensionable Earnings (12* x basic salary at 1 January)
5% of Pensionable Earnings
Scottish Widows  annual receipts (165 x 12*)
JRA total contributions^
Mr Coffey's total pension deductions 
Scottish Widows receipts less Mr Coffey's contributions (SW Contributions)
SW contributions + JRA contributions (ISYS contributions)
Shortfall in ISYS Contributions compared to 5% of Pensionable Earnings





















1994
18333
917
1815

880.00
935.00
935.00
-18.33

1995
25500
1275
1980

976.60
1003.40
1003.40
271.60

1996
25500
1275
1980
337.5
1163.29
816.71
1154.21
120.79

1997
28000
1400
1980
945
1271.70
708.30
1653.30
-253.30

1998
35000
1750
1980
945
1280.04
699.96
1644.96
105.04

1999
36000
1800
1980
945
1280.04
699.96
1644.96
155.04

2000
36667
1833
1815
945
1173.37
641.63
1586.63
246.70








Subtotal
627.54







LESS Single premium
606.48








TOTAL
21.06











*
Mr Coffey's application relates to contributions from February 1994 onwards and his "pensionable earnings" for this year have been taken as 11 times his monthly basic salary.  In 2000, Mr Coffey was only employed for 11 months of the year.  The relevant figures have been adjusted accordingly.








^
Please refer to paragraph 15.  For 1996, the JRA contributions are 6 x £56.25.  For the other years, the JRA contributions are 12 x £78.75.


















PART B - PAYSLIP DATA












Months ending (payslip dates)
Months at relevant rate
Basic salary
Actual pension deductions
Total deductions  (months x deductions)
Total deductions for year



1994
28/2/94 to 31/12/94
11
1666.67
80.00
880
880.00



1995
31/1/95 to 28/2/95
2
2125.00
80.00
160





31/3/95 to 31/12/95
10
2125.00
81.66
816.6
976.60



1996
31/01/1996
1
2125.00
81.66
81.66





21/2/96 to 30/6/96
5
2333.33
98.33
491.65





31/7/96 to 31/12/96
6
2333.33
98.33
589.98
1163.29



1997
31/1/97
1
2333.33
98.33
98.33





28/2/97 to 31/7/97
6
2583.33
106.67
640.02





31/8/97 to 31/12/97
5
2916.67
106.67
533.35
1271.70



1998
31/1/98
1
2916.67
106.67
106.67





28/2/98 to 31/12/98
11
3000.00
106.67
1173.37
1280.04



1999
31/1/99 to 31/12/99
12
3000.00
106.67
1280.04
1280.04



2000
31/1/00 to 30/11/00
11
3333.33
106.67
1173.37
1173.37



Basic salary amounts in bold indicate the basic salary at 1 January.
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