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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mrs B Thompson (Mrs Thompson)

Scheme:
Wiggins Gee Pension Scheme (the Scheme)

Respondents:
The Trustees of Wiggins Gee Pension Scheme (the Trustees)

MATTERS FOR DETERMINATION 

1. Mrs Thompson complains that the Trustees:

1.1. refused to grant Mrs Thompson’s late husband, Mr K Thompson (Mr Thompson), ill-health early retirement benefits;

1.2. failed to offer Mr Thompson the full cash equivalent (transfer value) of his benefits under the Scheme;

1.3. withdrew from Mrs Thompson, following her husband’s death, the option of accepting the transfer value that had been offered to Mr Thompson.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

BACKGROUND

The Scheme

3. The following Rules of the Scheme (the Rules) are relevant to this Determination:

3.1. Rule 3.10:

‘If a Member who is in Serious Ill-health

3.10.1 submits a written request before his pension is due to start and

3.10.2 the Trustees agree

he may receive a cash sum calculated on Actuarial Advice as the equivalent of his pension entitlement which exceeds his Guaranteed Minimum Pension.’

3.2. Rule 5.4:

‘If a Member dies after leaving Pensionable Service with a preserved pension under rule 3.6

5.4.1 before Normal Retirement Date, and

5.4.2 before any pension instalments are paid under rule 3.9.1

A lump sum shall be paid to the Member’s legal personal representatives equal to his Member Contributions and Voluntary Contributions.’

3.3. Rule 6.1:

‘If a Member dies leaving a Qualifying Spouse, subject to … [rule] 6.1.6, the Qualifying Spouse shall be entitled to the following pension:-

…

6.1.4 Death after Pensionable Service ends and before pension starts

For a Member entitled to a preserved pension under rule 3.6 who dies before Normal Retirement Date and before the Member’s preserved pension starts, am amount equal to the spouse’s Guaranteed Minimum Pension.’

Legislation

4. The Pension Schemes Act 1993 provides: 

4.1. Section 95(1): 

‘A member of an occupational pension scheme or a personal pension scheme who acquires a right to a cash equivalent … may only take it by making an application in writing to the trustees or managers of the scheme … ’

5. The Occupational Pension Schemes (Transfer Values) Regulations 1996 (the 1996 Regulations) provide:

5.1. Regulation 8(4) (as originally enacted):

‘In the case of a scheme to which section 56 of the [Pensions Act 1995] applies, each respective part of the cash equivalent which relates to liabilities referred to in paragraph (a), (c)(i) or (d) of section 73(3) of the 1995 Act may be reduced by the percentage which is the difference between— 

 
(a) 100 per cent; and

(b) the percentage of the liabilities mentioned in the relevant paragraph of section 73(3) which the actuarial valuation shows the scheme assets as being sufficient to satisfy

where the actuarial valuation is the latest actuarial valuation obtained in accordance with section 57 of the 1995 Act before the guarantee date.’

MATERIAL FACTS

6. The Scheme is a defined benefit scheme established in order to provide pension benefits to the employees of Wiggins Gee Construction Ltd (the Company). 

7. Mr Thompson commenced employment with the Company on 21 July 1986. His pensionable service commenced on 1 December 1986. He ceased employment with the Company on 28 April 1995 and subsequently worked elsewhere, retiring from work at the end of June 2001.

8. On 9 March 2001 Mr Thompson contacted BGJ & Co Limited (BGJ), the Scheme’s administrators, inquiring as to the early retirement benefits available to him under the Scheme.  

9. BGJ replied to Mr Thompson by letter dated 4 May 2001 stating that:

9.1. Early retirement was an option that was only available with the consent of the Company and the Trustees and that members were not currently being permitted to draw pensions before Normal Retirement Date (NRD) (age 65) because the Scheme’s assets were insufficient to provide all members’ minimum entitlements in full. 

9.2. Members continued to receive their pensions in full at NRD and, until then, members retained the right to take a cash equivalent of their benefits under the Scheme to a new employers’ scheme or to an individual pension policy but that, until the funding of the Scheme was fully restored, cash equivalent transfer values would be subject to a reduction in order to protect the interests of remaining Scheme members.

10. Mr Thompson replied by letter dated 9 May 2001 inquiring as to the current transfer value available to him. On 28 June 2001 BGJ sent to Mr Thompson a written statement (statement of entitlement) that the transfer value available to him was £82,044, and that this sum was guaranteed for three months from 27 June 2001. 

11. The notes which accompanied Mr Thompson’s statement of entitlement provided:

11.1. Paragraph 2:

‘Your cash equivalent has been reduced by £71,607 in accordance with Regulation 8(4) of the Occupational Pension Schemes (Transfer Values) Regulation 1996. This is because the scheme’s actuary has advised that the scheme’s assets are insufficient to provide for full cash equivalents. You may wish to consider delaying any transfer value out of the scheme until an unreduced cash equivalent will be available. However, you should note that the Company is currently paying additional contributions which are designed to return the scheme to a fully funded state by April 2007.’

11.2. Paragraph 4:

‘If you wish to exercise your right to take your guaranteed cash equivalent, you must make a written application to take your cash equivalent within three months of the guarantee date shown on the statement. If such an application is made within this period, the estimated cash equivalent shown on the statement will become your guaranteed cash equivalent which can only be reduced in exceptional circumstances. You will be informed if your guaranteed cash equivalent is so reduced.’

12. In a letter from Mr Thompson received by BGJ on 3 August, Thompson asked to be considered for the benefits available as a result of a serious ill-health early retirement. This request was forwarded to the Trustees. 

13. The Consultant Medical Oncologist (the Consultant) who was treating Mr Thompson wrote to BGJ twice in August 2001 setting out the nature of Mr Thompson’s condition and supporting his application for ill-health early retirement benefits. The consultant said that Mr Thompson’s life expectancy was ‘certainly less than one year’.

14. On 24 September 2001 Mr Thompson died. In a letter of the same date to Mr Thompson BGJ stated:

14.1. Mr Thompson’s application for early retirement benefits on grounds of ill-health had not been allowed. 

14.2. Mr Thompson remained a deferred member of the Scheme and the benefits payable on death in deferment would be a lump sum of £23,856, in respect of the return of Mr Thompson’s contributions, plus a spouse’s pension of £953 per annum. 

14.3. The alternative option of taking the transfer value as stated in Mr Thompson’s statement of entitlement dated 27 June 2001 remained open until 26 September 2001.

15. On 28 September 2001 BGJ wrote to Mr Thompson’s son, offering condolences following Mr Thompson’s death, and stating that the Scheme benefits payable following his death were a lump sum of £23,856 plus a spouse’s pension of £953 per annum.

16. Mrs Thompson invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP) complaining that:

16.1. Mr Thompson had suffered a number of delays in obtaining information about his pension benefits; and

16.2. Mr Thompson’s transfer value should have been £153,651 but had been reduced to £82,044. Mrs Thompson believed that the full transfer value should be paid to her husband’s estate.

17. Further correspondence between the parties followed over the subsequent months. In a letter dated 23 May 2002, from the Trustees’ solicitors to Mrs Thompson’s OPAS adviser, the Trustees offered (subject to Inland Revenue approval) to pay to Mrs Thompson as ‘an entirely gratuitous gesture’ an amount equal to the transfer value of £82,044 quoted to Mr Thompson on 28 June 2001. This offer was re-stated in two further letters from the Trustees’ solicitors to Mrs Thompson’s OPAS adviser.

18. Subsequently, the Trustees’ offer to Mrs Thompson was withdrawn. In explanation, the Trustees’ solicitor said:

18.1. Since the transfer value of £82,044 had been calculated,  adverse stock market conditions had meant that the Scheme remained considerably underfunded notwithstanding the Company’s injection of substantial contributions into the Scheme; 

18.2. The Trustees were conscious of their duties as Trustees and responsibilities towards other members of the Scheme; 

18.3. The proposed payment to Mrs Thompson was not within the scope of the Scheme rules and in view of the underfunded position of the Scheme the Trustees felt that it would be negligent and in breach of their fiduciary duties to make such a payment; and

18.4. The Trustees had decided to pay benefits to Mrs Thompson strictly in line with the Scheme rules.

19. Mrs Thompson referred the matter to me. In response the Trustees said the Scheme rules (Rule 3.10.2) provides that the Trustees’ consent is required for ill-health early retirement. The reason for the Trustees not consenting to Mr Thompson’s request for an early retirement pension was that the Scheme was substantially underfunded. The Trustees felt that allowing a member to take early retirement benefits at that time would not be in the best interests of the Scheme or its members;

CONCLUSIONS

Ill-health early retirement benefits
20. On the evidence of Dr Hill’s letters to BGJ, it is clear that at the time of the application for ill-health early retirement benefits Mr Thompson was very unwell. 

21. The Rules state, however, that a member of the Scheme who wishes to take ill-health early retirement benefits may only do so if ‘the Trustees agree’. 

22. The Rules do not elaborate on what factors the Trustees could take into account in reaching their decision, but that is not to say the Trustees had an uncontrolled discretion. The Trustees were under a duty to give properly informed consideration to Mr Thompson’s application. They were also under a duty, in deciding how to exercise their discretion, to consider whether they were acting fairly as between the different classes of beneficiaries under the Scheme, particularly bearing in mind the Scheme’s state of underfunding.

23. Notwithstanding Mr Thompson’s state of health, on the information before me I find that the Trustees cannot be criticised for reaching the decision that they did. The Rules provided the Trustees with a discretion, and, in exercising that discretion, at a time when the Scheme’s assets were insufficient to meet its liabilities, the Trustees were entitled to take into account their duty to act fairly between different classes of beneficiary under the Scheme. 

The transfer value

24. The Scheme was and is subject to a statutory minimum funding requirement that the value of the assets of the Scheme should not be less than the amount of the liabilities of the Scheme. A transfer value under the Scheme may be reduced [regulation 8(4) of the 1996 Regulations]on the basis that, if the Scheme were to be wound up, there would be insufficient assets to meet the liabilities required to be secured under section 73 of the Pensions Act 1995. Since,  at the time that Mr Thompson inquired as to the available transfer value, the Scheme’s assets were insufficient to meet its liabilities, the Trustees were entitled to reduce the transfer value that they offered to Mr Thompson.

25. Accordingly, I do not uphold this part of the complaint.

Withdrawal of the offer to Mrs Thompson

26. In order for Mr Thompson to take up the transfer value quoted to him it was necessary for him to make a written application to the Trustees or managers of the Scheme by 26 September 2001. Unfortunately, Mr Thompson died before making such an application.

27. After Mr Thompson’s death the benefits payable under the Scheme were governed by Scheme rules 5.4 and 6.1. Accordingly, the appropriate benefits were a lump sum of £23,856, constituting a refund of Mr Thompson’s contributions, plus a spouse’s pension of £953 per annum. Mrs Thompson was made aware of these benefits. 

28. It follows from the above that I find that the Trustees cannot be criticised for withdrawing their offer to pay Mrs Thompson £82,044. It is most unfortunate that the Trustees made such an offer in the first place since it was uncertain that it could be honoured. However, the fact remains that they were under no obligation to make such an offer; they were, however, under duties as Trustees to act in the best interests of the members of the Scheme and to act fairly as between different classes of beneficiary under the Scheme. In circumstances where the Scheme’s assets were insufficient to meet its liabilities I cannot criticise the Trustees’ decision to withdraw an offer that, under the Rules, they were not obliged to make. 

29. Accordingly, I do not uphold this part of the complaint.

DAVID LAVERICK
Pensions Ombudsman

8 February 2005
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