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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mrs J Murphy 

Scheme:
NHS Pension Scheme (the Scheme)

Respondents:
NHS Pensions Agency (the Agency)

Thames Valley Strategic Health Authority (Thames Valley)

MATTERS FOR DETERMINATION 

1. Mrs Murphy contends that: 

1.1. The Respondents provided her with incorrect information as regards the potential effects of rejoining the Scheme having previously taken early retirement on grounds of redundancy;

1.2. The Respondents’ failure to deal properly with her complaint has caused her distress and inconvenience.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

3. The Scheme, which is administered by the Agency, is a statutory occupational pension scheme set up to provide pension benefits for employees of NHS employers such as (prior to its dissolution) East Berkshire Community Health NHS Trust (EBCH). The Scheme provides final salary benefits. 

4. Members of the Scheme can invest in a money purchase additional voluntary contribution arrangement (AVC arrangement) with one of the Scheme’s chosen providers as a means of supplementing their benefits under the Scheme.

5. The statutory provisions relevant to Mrs Murphy’s complaint are regulations 5 (crediting of additional period of service) and 8 (adjustments of compensation) of the National Health Service (Compensation for Premature Retirement) Regulations 1981 (SI 1981/1263) (the Premature Retirement Regulations). Regulations 5 and 8 of the Premature Retirement Regulations are set out in the appendix to this determination.

MATERIAL FACTS

6. Having been employed by EBCH as a local manager, Mrs Murphy took early retirement on grounds of redundancy on 31 October 1994. As a result of this, Mrs Murphy’s pension entitlement and lump sum under the Scheme were enhanced through a credit of 9 years and 134 days additional service pursuant to regulation 5 of the Premature Retirement Regulations. 

7. EBCH subsequently offered Mrs Murphy a new post on a lower pay scale. Mrs Murphy accepted the offer and began work on 5 December 1994. 

8. Mrs Murphy claims that at or around this time EBCH indicated to her that her circumstances were such that she could rejoin the Scheme without incurring any penalties as regards her existing pension entitlement. ECHB disputes this version of events. 

9. Mrs Murphy also claims that at or around this time she took advice as to whether she should invest in an AVC arrangement to supplement her benefits under the Scheme, and was advised that it would be to her benefit so to do. Mrs Murphy does not explicitly state from whom she sought such advice.

10. Mrs Murphy rejoined the Scheme on starting her new post. She also started investing in an AVC arrangement with Equitable Life, which she was able to do by virtue of being a contributing member of the Scheme.

11. In 1997 Mrs Murphy successfully applied for another post within EBCH. The new post had a higher salary and was more senior than her then current post. Mrs Murphy began her new post on 29 September 1997. 

12. Mrs Murphy states that at or around this time she asked the payroll manager of EBCH whether her current pension entitlement might be affected by her taking up the new post. She received a reply by letter dated 13 October 1997 (the Estimate) from the  deputy payroll manager for EBCH, which stated:

‘Estimate of Age Retirement Benefits
I refer to your recent request for estimates of the amounts of pension and lump sum you may expect to receive should you retire on the 15th March 1999 or 15 March 2004.

I calculate that should you retire on those dates you should receive approximately £1168.65 or £1938.26 a year pension and £3505.96 or £5814.77 lump sum.

These figures are based on scheme memberships of 4 years 186 days or 7 years 175 days and with remuneration of £20730.00 p.a.

These figures are based on working a 22 hour week from 29th September 1997 to dates of retirement. These figures are for guidance only and must not be taken as a firm quote and the amounts are subject to audit and confirmation by the Agency at the actual time of retirement.’

13. Mrs Murphy retired on 30 July 1999 aged 60.

14. In August 1999 the Agency wrote to Mrs Murphy stating that in light of her post-redundancy employment with EBCH, her pension entitlement in respect of her pre-redundancy employment would be subject to abatement. 

15. There then followed considerable correspondence between the parties including the intervention of the Pensions Advisory Service.

16. In 2002 EBCH was dissolved. It was succeeded, for the purposes of Mrs Murphy’s complaint, by Thames Valley.

SUMMARY OF SUBMISSIONS

17. Mrs Murphy submits that:

17.1. Around the time of beginning her post-redundancy employment in December 1994 she remembers meeting with EBCH’s payroll manager who told her that she could rejoin the Scheme without there being adverse effects on her existing pension entitlement. In particular the payroll manager said:

· There would not be a problem provided there was a month’s break between Mrs Murphy finishing her old job and starting her new one,

· Re-joining the Scheme without penalty was possible providing Mrs Murphy did not earn more in total, including her pension, than she had been earning before taking early retirement on the grounds of redundancy;

· Mrs Murphy would have a second, stand-alone pension for the second period of service; and

· The pension could be enhanced by payment of AVCs;

17.2. Over the years she has carefully kept all booklets supplied to her and, contrary to EBCH’s contention, she was not provided with a copy of a Booklet entitled “NHS Pension Scheme – Early Retirement – Redundancy and Ill Health” (the Booklet) until after her retirement in 1999;

17.3. Although the 1997 Estimate was expressed to be for guidance only it provided no indication that its very basis, i.e. that Mrs Murphy would receive an additional pension relating to her post-redundancy employment, was itself subject to confirmation;

17.4. Had she known the true position in 1994 she would not have rejoined the Scheme on commencing her post-redundancy employment. She thought very carefully about re-joining the Scheme and had sought advice from a financial adviser and the Royal College of Nursing. She believed that being a member of her employer’s occupational scheme was the best option for her and therefore did not seriously consider other forms of savings or investment at that time;

17.5. Had she known the true position in 1997 she would have left the Scheme at that point;

17.6. If ECBH could make a mistake such as issuing the incorrect Estimate in 1997, it was capable of making a mistake in 1994;

17.7. The Respondents failed to address her concerns within a reasonable period of time;

17.8. She had been offered compensation from the Agency of £3,073.42 in recognition of the fact that the Internal Dispute Resolution Procedure had not been carried out in a reasonable time. Mrs Murphy says that, in the interest of justice and fairness she should be compensated for the loss incurred as a result of paying contributions between 1994 and 1999 but receiving a pension that is £2 per year less than the pension she was receiving in 1994. She considers this loss to amount to £20,000.

18. Thames Valley (including ECHB prior to its dissolution) submits that:

18.1. At or around the time of Mrs Murphy’s redundancy the ECHB payroll manager informed Mrs Murphy as to the position if she rejoined the Scheme;

18.2. At or around the time of Mrs Murphy’s redundancy Mrs Murphy was provided with a copy of the Booklet setting out the rules applicable in relation to post-redundancy employment and pension entitlement;

18.3. Mrs Murphy was aware that if she was re-employed by ECBH her pension benefits would be abated; and

18.4. The 1997 Estimate was expressed to be for guidance only and subject to confirmation by the Agency.

19. The Agency submits that:

19.1. The pension benefits due to Mrs Murphy following her period of re-employment have been calculated correctly and in accordance with the  Premature Retirement Regulations;

19.2. Mrs Murphy’s complaint concerns the provision of incorrect information by EBCH, not by the Agency;

19.3. It did not implement its internal dispute resolutions procedures as quickly as it might have done; 

19.4. In recognition of its failure to implement its internal dispute resolution procedures more quickly, and as a gesture of goodwill, the Agency has offered to make Mrs Murphy an ex-gratia payment of £3,073.42 (which has been refused).

CONCLUSIONS

Provision of incorrect information

20. Mrs Murphy contends that both in 1994 and in 1997 EBCH provided her with incorrect information as regards her pension entitlement under the Scheme. 

21. The evidence in respect of the alleged incident in 1994 is limited. The submissions of Mrs Murphy on the one hand, and EBCH on the other, are in direct conflict and there is no independent evidence to substantiate either account. Unfortunately, although Mrs Murphy recalls the conversation with the payroll manager very well and she makes clear the substance of the information she claims to have received, the information was given orally and no record of the conversation survives. 

22. There is also doubt surrounding the allegation that ECHB failed to provide Mrs Murphy with a copy of the Booklet. Mrs Murphy is quite sure that she did not receive the Booklet in 1994 but evidence has not been provided to confirm this. I am not able to conclude that these disputes, on the balance of probabilities, can be resolved and this aspect of the complaint is therefore not upheld.

23. The position as regards events in 1997 is different. Given Mrs Murphy’s post-redundancy employment, her benefits under the Scheme were subject to abatement in accordance with Regulation 8 of the Premature Retirement Regulations. However, the Estimate with which she was provided by EBCH in October 1997 did not take this into account. It was therefore fundamentally flawed and the figures quoted therein were misleading. That such figures were expressed to be for guidance only does not, in my view, alter this. This provision of incorrect information amounted to maladministration on the part of EBCH.

24. But did this cause injustice to Mrs Murphy? It is possible that even had Mrs Murphy known the true position she would have continued contributing towards the Scheme. However, I consider this to be extremely unlikely and I accept her evidence that had she known the true position she would have stopped contributing towards the Scheme and invested her funds elsewhere. 

25. Determining precisely where Mrs Murphy would have invested her funds is, however, more difficult. Although she makes reference to a number of possible alternative investment options, the evidence before me is not such as enables me to say which, if any, of these she would have in fact adopted. In the circumstances, I consider that the appropriate characterisation of the loss that Mrs Murphy has suffered is the value of her contributions made after her receipt of the Estimate, plus interest thereon. 

26. More precisely, I find that the measure of Mrs Murphy’s loss is (i) the value of her contributions into both the Scheme and the AVC arrangement from the date on which she received the Estimate until the date on which she stopped making such contributions (Period A), plus (ii) simple interest calculated on a daily basis at the base rate quoted from time to time by the reference banks from the date on which the particular contribution was made until the date of repayment. From the resulting figure should be deducted (i) the proportion of the increased lump sum that Mrs Murphy has received under the Scheme attributable to Period A, and (ii) the income tax relief originally received by Mrs Murphy on her contributions.
Failure to address Mrs Murphy’s concerns

27. Mrs Murphy first raised her concerns with the Agency in a letter dated 5 September 1999. Although there followed considerable correspondence between Mrs Murphy and the Agency over a number of years, the Agency did not instigate its internal dispute resolution procedures until as late as March 2003. I find that this failure to progress the matter more swiftly amounted to maladministration. I further find that such maladministration has caused Mrs Murphy injustice in the form of distress and inconvenience. I note that this is also the Agency’s own assessment. In the circumstances, I consider that an appropriate sum to award in respect of this maladministration is £500. This figure takes into account the fact that the Agency’s delay in progressing the matter will have had a knock-on effect on the time spent and costs incurred by Mrs Murphy in pursuing her grievances.

28. Mrs Murphy also claims that employees of EBCH failed to reply to telephone calls, letters and other correspondence within a reasonable time. However, I have before me no evidence to support this contention. I therefore dismiss this aspect of the complaint.

DIRECTIONS

29. I direct that Thames Valley shall, within 28 days hereof, pay to Mrs Murphy a sum calculated in accordance with the formula set out in paragraph 26 above.

30. I direct that the Agency shall, within 28 days hereof, pay Mrs Murphy £500 for the distress and inconvenience caused to her as a result of its maladministration as set out in paragraph 27 above.

DAVID LAVERICK

Pensions Ombudsman

25 January 2006

The National Health Service (Compensation for Premature Retirement) Regulations 1981
Regulation 5

Crediting of additional period of service

(1) For the purpose of calculating the amount of- the annual compensation and the amount of the lump sum compensation payable under regulation 4 there shall be credited to the entitled officer who becomes entitled to a pension under the superannuation regulations on any date from 29th October 1976 to 3rd November 1980 an additional period of service calculated as follows--

(a) if his reckonable service does not exceed 10 years, either a period equal to such service or a period by which such service would have been increased if the entitled officer had continued to be employed until he had attained the age of 65 years, whichever is the shorter;

(b) if his reckonable service exceeds 10 years, a period equal to whichever is the longer of the following--

(i) the period by which such service is less than 20 years or the period by which such service would have been increased if the entitled officer had continued to be employed until he had attained the age of 65 years, whichever is the shorter; or

(ii) 6 years and 243 days or the period by which such service would have been increased if the entitled officer had continued to be employed until he had attained the age of 60 years, whichever is the shorter.

(2) For the purpose of calculating the amount of the annual compensation and the amount of the lump sum compensation payable under regulation 4 there shall be credited to the entitled officer who becomes entitled to a pension under the superannuation regulations on or after 4th November 1980 an additional period of service calculated as follows-

(a) where the entitled officer's reckonable service together with any relevant optant service is not less than 5 years and not more than 10 years there shall be credited to him an additional period of service equal to the aggregate of his reckonable service and his relevant optant service;

(b) where the entitled officer's reckonable service together with any relevant optant service is 10 years or more there shall be credited to him an additional period of 10 years:

Provided that the total of an entitled officer's reckonable service and any additional period of service credited to him shall not exceed 40 years or the amount of service which he would have been able to reckon had he remained in employment until retirement age, whichever period is less.

(3) For the purposes of paragraph (2) above-

"relevant optant service" means-

(a) service in which the entitled officer was subject to regulation 48 of the superannuation regulations and which terminated within 12 months immediately before the beginning of his reckonable service, and

(b) any local authority service in which he was, immediately before becoming an officer in the circumstances referred to in regulation ~(2) of the superannuation regulations, subject to such a scheme as is referred to in regulation 48 of the superannuation regulations;

"retirement age" means the age at which, under any written condition of employment, an employee may be required to retire, or if there is no such condition, age 65.

(4) Notwithstanding the provisions of paragraph (2) where the reckonable service of such an officer as is referred to in that paragraph includes service in the employment of an employing authority before 4th November 1980 the additional period of service credited to him for the purpose of calculating the amount of the annual compensation and the amount of the lump sum compensation payable under regulation 4 shall be calculated as if paragraph (1) applied to him if the additional period of service to be credited to him in accordance with paragraph (1) would be greater than a period calculated in accordance with paragraph (2).

(5) In determining the period by which the reckonable service would have been increased if the officer had continued to be employed no account shall be taken of any provision in the superannuation regulations for reckoning any period of service at more than its actual length. 

(6) Where an entitled officer has received a redundancy payment under the Employment Protection (Consolidation) Act 1978(a) or a corresponding payment under the arrangements of the Whitley Councils for the Health Services of Great Britain in respect of the cessation of his employment referred to in regulation 3(1), and that payment has not been reduced to take account of any additional period of service the entitled officer may have been credited with, notwithstanding paragraphs (1) and (2), any additional period of service shall not exceed 6 years and 243 days.

(a) Subject to sub-paragraph (b) of this paragraph, the compensation in respect of the additional period of service of an entitled officer shall be calculated at the same rates as those which apply to the calculation of his pension and, if he is entitled to receive a retiring allowance, that allowance under the superannuation regulations or which would have been payable but for his superannuation benefits having been transferred to another scheme by means of a transfer payment made under regulation 80 (rights on transfer to other employment) of the superannuation regulations.

(b) Where regulation 55 of the superannuation regulations (modification in relation to mental health officer) or any corresponding provision of any other scheme to which the entitled officer is subject under regulation 44 of those regulations (benefits of certain officers who have opted to retain certain rights) applies to an entitled officer, the compensation in respect of his additional period of service shall be calculated as if that regulation or corresponding provision did not apply to him.

(c) Subject to sub-paragraph (b) of this paragraph and paragraph (9), where an entitled officer is in receipt of any payment specified in paragraph (10) there shall be deducted from the additional period of service which, but for, this paragraph would have been reckonable by virtue of paragraphs (1) to (7), any additional years or deemed added years which were taken into account for the purposes of the calculation of that payment.

(d) Where there are differences in the amount of remuneration, the whole-time or part-time nature, or other terms and conditions of the employment of an entitled officer to which regulation 3(1) relates and those of any employment to which any payment specified in paragraph (10) relates, and by reason of those differences the deductions in accordance with sub-paragraph (a) of this paragraph of additional years or deemed added years from the additional period of service of that officer would be disproportionately large, the Secretary of State may direct either that no such deduction should be made or that a smaller number of years should be deducted from that officer's additional period of service.

(7) For the purposes of paragraph (8)-

(a) "additional years" means the number of years (including where the payment referred to in sub-paragraph (a) of paragraph (10) is relevant, the additional period of service by reference to which that annual allowance was calculated) which had the Corresponding effect on the calculation of any payment specified in paragraph (10) that the additional period of service has on the annual allowance in accordance with these regulations;

(b) any additional years or deemed added years shall not be taken into account if such additional years or deemed added years have been taken into account in accordance with any provision of any of the regulations or a scheme referred to in paragraph (10) for the purpose of reducing any payment specified in that paragraph;

(c) where a payment specified in paragraph (10) has been enhanced by, a sum, being a fraction of the annual rate of remuneration, calculated in sixtieths, each one sixtieth shall be deemed to be an added year for the purposes of this paragraph and paragraph (8), and the expression "deemed added years" shall be construed accordingly;

(d) the additional period of service shall be deemed to commence on the material date;

(e) the additional years or deemed added years shall be deemed to commence on the day after the happening of the event in respect of which the payment specified in paragraph (10) became payable;

(f) any additional years or deemed added years which relate to a period before the material date shall not be taken into account.

(8) The payments referred to in paragraph (8) are-

(a) an annual allowance payable under these regulations;

(b) any annual compensation payable immediately or prospectively under the 1974 regulations, the corresponding provisions in force in Scotland, Northern Ireland or the Isle of Man, the local government compensation regulations or any other regulations made under section 24 of the Superannuation Act 1972;

(c) any annual compensation payable under a scheme made under section 1 of the Superannuation Act 1972

(d) any annual benefit payable under the early retirement regulations; or

(e) any other payment provided for by regulations which have like effect to the regulations referred to' in sub-paragraphs (a), (b) or (d).

(9) Where, by virtue of regulation 56 of the superannuation regulations (modification in connection with the National Insurance Act 1946(a)) or the corresponding provisions which apply to persons subject to regulation 44 of the superannuation regulations (benefits of certain officers who have opted to retain certain rights), the pension or retiring allowance is reduced in respect of each year of reckonable service, the compensation in respect of the additional period of service shall he reduced accordingly.

(10) Where, under regulation 12 of, and Schedule 1 to the superannuation regulations (allocation of part of pension) an entitled officer may surrender part of his pension in favour of his spouse or any other dependant, he may surrender part of the annual allowance which is payable to him under these regulations after any reduction under regulation 8(1) on the like terms and conditions and in consideration of the like payments by the Secretary of State as if the said annual allowance were a pension to which he had become entitled under the superannuation regulations.

(11) If the amount of any benefit to which an entitled officer is or may become entitled under the superannuation regulations is or may be supplemented under regulation 49 or 50 of the superannuation regulations (special payments in respect of certain officers) at the discretion of the Secretary of State, he may in like manner make such payments to such extent as he considers appropriate in addition to any compensation payable to the entitled officer under these regulations.

Regulation 8

Adjustments of compensation

(1) Where an entitled officer has entered employment with an employing authority on or after the material date (in this paragraph and in the Schedule to these regulations referred to as "the further employment") and the further employment has ceased, any compensation payable under these regulations based on the additional period of service shall be reduced in accordance with that Schedule to take account of any benefit payable under the superannuation regulations in respect of the further employment.

(2) Where in respect of an entitled officer, the aggregate of-

(a) his reckonable service on the material date;

(b) any additional period of service credited to him under these regulations; and

(c) any further service reckonable by him under the superannuation regulations on or after the material date, 

exceeds the number of years of service that would have been reckonable under regulation 28 of the superannuation regulations (limitation on reckonable service) had the said aggregate of his service been contributing service under the superannuation regulations, the annual allowance which he is entitled to receive under these regulations shall be reduced by an amount equal to the compensation payable under regulation 4 in respect of a period of reckonable service equal to the period in excess of that prescribed in the said regulation 28.


- 1 -


