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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C Flatt

Scheme
:
WS Atkins Staff Retirement Benefits Plan

Trustees
:
Mercer Trustees Limited and the Appointed Trustees of the Scheme

Principal Employer
:
WS Atkins (Services) Limited (Atkins) 

Employer
:
WS Atkins Consultancy Limited

MATTERS FOR DETERMINATION

1. Mr Flatt says that the Trustees and Atkins improperly refused his application for full ill-health early retirement from the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Rule 1 of the Scheme, under the heading of "Definitions", states that:

""BM Member" means a person who: 

…

(2) (b)      joins the Plan as a BM Member;

"BM Scheme" means the WS Atkins Building Management Pension Scheme established by a trust deed dated 1 October 1993;  

"Company" means WS Atkins (Services) Limited; 

"Employers" means collectively the Company and every Associated Company as has been or may be admitted to participation in the Plan and has agreed by deed to be bound by the terms of the Plan and "Employer" means that one of the Employers by which any particular Employee is for the time being or was last employed;

"Incapacity" means:

(a) in respect of … a BM Member, physical or mental deterioration which prevents the Member from following his normal employment or which seriously affects his earning capacity;"

4. Schedule A, under the heading of "Interpretation" of Appendix 3 of the Rules of the Scheme, "BM Members", states that:

""Enhanced Pensionable Service" means "Pensionable Service" increased by the lesser of:

(i) a period of ten years; and

(ii) the period between the date of the Member's retirement due to ill-health (as described in Rule 2 of Schedule D) … and his Normal Pension Date …

"Normal Pension Date" means in respect of a BM Member the 60th birthday." 

5. Rule 2 of Schedule D of Appendix 3 of the Rules of the Scheme under the heading of "Ill-Health Retirement", states that:

"(1)
On the retirement before his Normal Pension Date of a BM Member … due to Incapacity proved to the satisfaction of the Trustees and the Employer (in compliance with the Board of the Inland Revenue) he shall, … be paid a pension calculated as for normal retirement … by reference to his Final Pensionable Pay at the date of actual retirement and to Enhanced Pensionable Service.

(2) The Trustees and the Employer shall be entitled to seek such medical evidence as they shall from time to time require.

(3) The Trustees may vary or suspend any pension under this Rule (but not so as to be less than his GMP (if any) from State Pensionable Age) if the Member concerned regains his health before his Normal Pension Date."

6. Clause 13 of the First Schedule of the Trust Deed of the Scheme, under the heading of “SPECIAL POWERS”, states that:

“… the Trustees shall have and may exercise the following special powers in addition to all ordinary powers vested in them by the deed and by statute:

…

(b) power to delegate to any person or body of persons (whether or not that person or one of those persons is a Trustee) all or any of the powers duties and discretions vested in them hereunder and any such delegations may be on such terms and conditions as the Trustees think fit (including the power to sub-delegate)…”

7. Mr Flatt became a member of the Scheme on 22 November 1999 when he was employed by WS Atkins Consultants Limited, an associated Employer of the Scheme.  His date of birth was 20 April 1953 and his potential pensionable service to age 60 was 13 years and 150 days.  Because of absence to due to sickness, he received full pay for the six months up to 5 February 2002 and was then entitled to half pay for the following six months which was due to end on 5 August 2002.

8. An Annual Statement of Benefits notified Mr Flatt that if he had retired from the Scheme because of ill-health as at 1 April 2002, he would have received a pension of  £6,148.20 per annum.

9. In a letter to WS Atkins Consultants Limited dated 21 April 2002, Mr Flatt requested early retirement on the grounds of ill-health.  Atkins asked its Medical Officer for an opinion on Mr Flatt’s medical condition. The Medical Officer was not given any indication of a timescale in which to report.  At the time Atkins wrote to the Medical Officer a meeting of the IHC was scheduled for 30 July 2002. 

10. In a letter to Atkins' Medical Officer dated 21 May 2001, Mr Flatt's General Practitioner (GP) stated the following:

"Thank you very much for your enquiry concerning this gentleman.  I have been [?] with Christopher in the last few months with a flare up of his colitis which has resulted in him needing surgery.  I feel that he has made reasonable progress since surgery, however, I am also concerned that part of the problem with his health is the stress he has been under which perhaps is job related.  This in itself I feel has been an aggravating factor in his colitis.

I do feel that he is now in a situation where I do not think he is fit for work and I would strongly recommend him for medical retirement.  He has chronic anaemia due to his Crohn's and the hospital are also investigating him to see exactly how his bones are standing up to the chronic affect of the disease.

Hopefully these things will improve with time but as I have said before, I do not seem [sic] him being fit to return to work." 

11. In a letter to Atkins dated 31 May 2002, the Medical Officer stated the following:

"I have received a letter from [the GP] dated 21st May 2002, …  [The GP] confirms that Mr Flatt has had a flare up of his colitis, resulting in surgery, and the stress, including occupational stress, has been an aggravating factor in colitis.  [The GP] finds him unfit for work at the present time and suffering from long-term anaemia and secondary effects of colitis.  He hopes that Mr Flatt will make a partial recovery, but does not estimate him being fit to return to work at any point in the future.

My opinion is that he has a permanent condition of Crohn's disease with recent relapse requiring surgery and long-term effects of anaemia and osteopenia.  This is a permanent condition, which is rendering him unfit for work at the present time and without the prospect of making a recovery sufficient to return to his previous job description.  His General Practitioner considers his work an aggravating factor to his disease, and also does not consider that he will regain fitness for work and recommends him for medical retirement." 

12. I am told that the IHC meets quarterly or when further information comes to hand.  In the event the IHC next met on 30 July 2002.  No explanation has been offered to me as why an earlier meeting did not take place when the Medical Officer’s letter “came to hand.”

13. On 2 July 2002, Atkins requested an Ill Health Retirement quotation from Atkins' Pensions Office.

14. In a memorandum to the Scheme's Ill Health Retirement Committee (IHC), received on 16 July 2002, Atkins' Human Resources Department stated that:

"Chris is employed under the Business Services division at Swindon Borough Council as a Principle Revenues Officer.  He transferred to Atkins on the 22nd November 1999 and had previously been employed by Swindon Borough council from 10th September 1979.

Chris has been on long term sickness since the 6th August 2001, due to Crohn's disease aggravated by occupational stress and stress.  Prior to 6th August Chris had a number of days sickness absence, largely due to stress.

[The Human Relations Manager] visited Chris at home on 15th October 2001, at this time Chris had not received a clear diagnosis of his illness.  He advised it was an ongoing condition that he had suffered from for 9 years and was considered to be either Colitis or Crohn's disease.  During the nine years there has been a serious episode when Chris had been on the medical critical list in hospital and had suffered liver damage at this time.  Chris also informed [the Human Relations Manager] that he had been suffering from anaemia but is unable to take iron tablets as this causes the Colitis/Crohn's disease to flare up.

Chris advised [the Human Resources Manager] that when the pain due to his illness is particularly bad he stops eating and drinking, he also advised that there were two triggers of the disease one is not known by the medical profession the other is confirmed as stress.  Chris had initially been absent from work with depression when the contract transferred to Atkins in 1999, he had been returning to work on a gradual basis and was positive about doing so however he was then signed off sick by his GP due the Colitis/Crohn's disease.  [The Human Resources Manager] assessed that although Chris was positive about returning to work he was clearly suffering from a medical condition and was very ill.  At this time he was certainly not fit to work, it was also highlighted that upon his return to work Chris would need to return on a gradual process and would require a great deal of on going support.

Having been continuously absent since 6th August 2001 Chris met with [the Medical Officer] on 16th January 2001 [sic].  [The Medical Officer's] report advised that Chris had been diagnosed with Colitis in 1990 and the Crohn's disease was diagnosed on October 2001.  He also highlighted that Chris has a history of depression and had received medication to treat this, it was thought at this time that he was improving from his depression and that the Crohn's disease was reasonably managed on his medication.  Assuming that there would be no Crohn's relapse [the Medical Officer] had estimated that he would be fit to return to work in 4-8 weeks.  However [the Medical Officer] highlighted that the level of stress in his role as Principle Revenues Officer (which involves dealing with difficult customers) had led to significant sickness absence over the past 2 and a half years.

This anticipated return did not take place due to Chris' ongoing ill health in February 2002 he had to have surgery to treat the Colitis/Crohn's disease and a long recovery plan was anticipated.  On the 21st April 2002, a letter was received from Chris asking that he be considered for ill health retirement due to a combination of his mental and physical health.  Both the GP and [the Medical Officer] have supported Chris' request for ill health retirement and confirmed that the occupational stress has been an aggravating factor in his colitis.  [The Medical Officer] has stated that Chris is suffering from a permanent condition and in conclusion will not be fit to return to his role of Principle Revenues Officer.

There are no suitable alternative roles for Chris to return to at the Swindon office as the nature of the revenues and benefit service means all roles involve a level of customer contact, which can often be difficult.  Considering both Doctors’ recommendations and the history of his illness since joining Atkins it is felt that Chris is unfit for work and should be retired on the grounds of ill health."

15. By letters dated 18 and 28 July 2002, Mrs Flatt, who has represented Mr Flatt, wrote to her Member of Parliament about the difficulties which, she said, Mr Flatt had been encountering in obtaining retirement from Atkins on the grounds of ill health.  

16. At a meeting on 30 July 2002, the IHC considered Mr Flatt's application for ill-health retirement.  The papers considered were Atkins' undated memorandum (see paragraph 14 above), the Medical Officer's report dated 31 May 2002 and an ill-health early retirement illustration for Mr Flatt as at 6 August 2002, the day after the expiry of his sickness benefit from Atkins.  Minutes of the meeting state that:

"The Committee requested sight of the medical reports in order to consider the case further."

17. Atkins wrote on behalf of the IHC to the Medical Officer on 31 July 2002, referring to the Medical Officer’s letter about Mr Flatt dated 31 May 2002, and stated that:

“The concern is that he may be able to return to work at some point in the future, be it another position.  Can you please assess whether this is the case, or not.  If possible the committee would like to see a copy of the original report from [the GP]. 

18. Parallel with Mr Flatt's application for ill-health early retirement from the Scheme, he also applied for the early payment of his deferred benefits from the Local Government Pension Scheme. Those benefits had been gained from his former employment with the Swindon Borough Council.  On 5 August 2002, the GP provided Swindon Borough Council's Occupational Health Physician with a medical report about Mr Flatt.  It would appear that the GP provided Atkins with a copy of this report, which led to some misunderstanding (see paragraph 20 below).

19. By an email to the Member of Parliament dated 30 July 2002, Atkins stated that:

"We are in frequent discussions with Mrs Flatt and appreciate the difficulties the family are facing.  The process towards considering Early Retirement on the grounds of ill-health requires information to be obtained from a number of sources before we can make our recommendation.  This means that it usually takes a few months to complete the process.  We are now in the final stage and have asked the panel representing the Trustees of the Pension Fund to deal with the request as a matter of urgency.  We understand the difficulties facing the Flatts and are doing everything possible to expedite the matter quickly.

The situation has been complicated by a proposal that goes before Swindon Council next week to consider to transfer the service from Atkins to Liberata, but we sought to appraise the Flatts of the consultation process being undertaken by letter, and Lesley Flatt on behalf of her husband, attended staff meetings yesterday at Swindon advising staff of the current position.  [The] Human Resources Manager took the opportunity to see Lesley and seek to assure her this is continuing to receive our earliest attention.

In addition, we have and will continue to advise Liberata of the position with Chris Flatt, and they are supportive of the process we have undertaken.

As stated above, we are committed to bringing the matter to a conclusion quickly, advising the Flatts accordingly, and will do everything we can do to be fair in our judgement."

20. In a letter to Mrs Flatt dated 7 August 2002, Atkins stated that:

"As you are aware we are currently processing Chris' application for early retirement based on ill health.  Chris's application was considered by the Ill Health Retirement committee last week.  They have responded that they are currently unable to approve his application as they feel further medical clarification is required. This has now been forwarded to them, [see paragraph 18 above] and we await the application to be reassessed.

I am sorry for the delay but as highlighted in the attached sheet from the guide to the staff retirement benefits plan, retirement on the grounds of ill health is at the discretion of the Company and the Trustees.  Until they are satisfied that an applicant will never be able to work again they cannot grant retirement.

They are aware of the urgency of this matter and the distress the time being taken to make the decision is causing Chris and his family.  We are doing everything we can do to expedite the process.  If a decision is not made before the 11 August 2002, when the Revenues and Benefits Services contract for Swindon Borough Council transfers to another provider, Liberata under the Transfer of Undertaking (Protection of Employment) regulations, Chris' employment will transfer to Liberata.  We have made Liberata aware of Chris' request to take early ill health retirement and requested should the transfer take place that they continue and complete the process as quickly as possible."

21. On 11 August 2002, that part of Atkins' business that related to Mr Flatt's employment with WS Atkins Consultants Limited was transferred to Liberata (the "New Contractor").

22. On 19 August 2002, solicitors acting on behalf of Mr Flatt and Mrs Flatt complained to Atkins about the delay in processing Mr Flatt's ill-health early retirement application.

23. In a letter to Atkins dated 28 August 2002, Atkins' Medical Officer stated the following:

"Thank you for your letter of 31st July 2002 requesting clarification on Mr Flatt's condition for medical retirement.  I last examined Mr Flatt in person in January 2002, at which time he was unfit for work and anticipating further treatments regarding his condition of Crohn's colitis.

Subsequent to that I received a medical report from his General Practitioner … who is actively treating Mr Flatt for his colitis and associated medical conditions of chronic anaemia and osteoporosis.  He is quite clear that even if there is an improvement in his condition he will not regain sufficient fitness to return to work at any time.  I confirm that I agree with this conclusion and recommend him for medical retirement.  If any further evidence is required, it would be necessary to call Mr Flatt up for further medical examination and assessment" 

24. In a letter to Mr and Mrs Flatt's solicitors dated 3 September 2002, Atkins stated that Mr Flatt's application would continue to be processed even though the transfer was taking place and confirmed that Atkins intended to honour Mr Flatt's entitlement to an ill-health retirement pension if his case was approved.

25. At a meeting on 6 September 2002, the IHC approved Mr Flatt's application for ill-health early retirement.  Minutes of the meeting stated that;

"The committee noted that subsequent to the previous meeting, Mr Flatt was no longer employed by the Group his position having been TUPE'd out.  The benefit entitlement under the pension plan would now relate to his preserved pension benefits."

26. By an email to Mrs Flatt dated 10 September 2002, Atkins stated that Mr Flatt's application for ill-health early retirement had been approved and that:

"I was advised yesterday that the panel have met and reconsidered Chris' application for ill-health retirement in the light of the additional medical reports we were asked to obtain.  I am pleased to advise you that the application was approved.

…

I am glad to hear that Swindon Borough Council have advised that they will accept Chris' application for ill health retirement.  We are trying to find out from Liberata what other benefits may be payable and if they are willing to disclose this to us I will let you know."

27. By a letter dated 4 October 2002, Atkins' Pensions Office stated that:

"… as you have been informed subsequent to your leaving service the Ill Health Committee has reviewed your application for retirement on grounds of ill health.  The Committee have decided that your benefits may be brought into immediate payment on these grounds.

Should you wish your benefits to come into payment these are estimated to be:-

Member's Option

a)  Full Pension
£771.48 pa

or

b)  Reduced Pension
£466.97 pa

plus 


Lump Sum
£3045.11"

28. In a letter to Mr Flatt dated 8 October 2002, Atkins' Pensions Office stated that:

"Having re-checked the figures advised to you (that had already been checked) I can confirm that the quotation is correct.  The benefits have been calculated based upon your accrued pensionable service with WS Atkins with an actuarial reduction applied as your benefits are payable before your normal retirement age of 60.

Although the Ill Health Committee had approved your retirement on the grounds of ill-health, you were no longer an Atkins employee and were not therefore entitled to receive any uplift in pensionable service.  Where members have left service and the Ill Health Committee approves Ill Health Early Retirement, members are entitled to receive their pension benefits before age 50; without approval from the Ill Health Committee we would not be in a position to release your benefits until your attainment of age 50."

Your preserved pension at date of leaving amounts to £1,353.38 per annum and the reduction percentage at your age is 43%."

29. On 17 October 2002, Atkins received a complaint form from Mr Flatt which invoked the Scheme's Internal Dispute Resolution (IDR) procedure.

30. In a Stage 1 IDR Decision Letter to Mr Flatt dated 20 November 2002, the Appointed Person stated that:

"I have considered your complaint that an unreasonable delay took place before your application was considered and that your benefits should be enhanced to that given had your service been terminated because of ill health and found that:-

- 
your period of sick pay under your contract of employment was not due to cease until 6 August 2002.  Unless the medical condition was life threatening, retirement on health grounds could not be considered until near the end of your sick pay period.

-
 the medical evidence initially submitted to the Ill Health Committee was not considered sufficient and a further medical report was requested.  This did not become available until after your service had been terminated on your transfer to Liberata.

- 
the benefits that have been advised to you are correct as they are based on your entitlement under the Rules following your termination of service.

-
 the benefits outlined in the pension's booklet and estimated on your Annual Benefit Statement were based on an assumption that you would leave active pensionable service on approved ill health grounds.

On the details outlined above I do not uphold your complaint."

31. In a Stage 2 IDR Decision Letter to Mr Flatt dated 28 February 2003, the Trustees confirmed the Stage 1 IDR decision reached and stated that:

"The Ill Health Retirement Committee which acts on behalf of the Trustees first became aware of your application for retirement on health grounds on 16th July 2002 following which it requested details of the benefits payable and medical information.  On receipt of this the Committee met on 30 July 2002 to consider your case.  

The committee did not consider the evidence sufficient to justify granting retirement on health grounds and requested further up to date medical opinion.

On 11th August 2002 your employment ended when the contract you were employed on was transferred to a new contractor.  When following receipt of a further medical report dated 28 August 2002 the Committee reconsidered your case it did so in the light of the fact that you were no longer an active member of the Plan.  At the meeting held on 6th September 2002 the Committee approved the proposal that your preserved benefits could be brought into payment on grounds of ill health.

At no time whilst you were an active member of the pension plan were you advised that the proposal for retirement on health grounds had been approved."

32. The Trustees say that:

"The IHC were aware that Mr Flatt was employed under a contract that was due to transfer to another employer on 11 August 2002.  However, they were not unduly concerned that Mr Flatt's position would be prejudiced because the contract was due to transfer under Local Government conditions which means that the new employer is required to provide 'comparable' pension benefits, so Mr Flatt ought not to be greatly disadvantaged.  In the event Mr Flatt decided not to transfer his pension and instead remained a deferred member of the Plan.

It was neither the IHC's nor the Trustees' fault that the contract under which Mr Flatt was employed was transferred in the interim.  The Trustees understanding is that if he had elected to transfer his pension benefits with the contract he would have not been greatly disadvantaged."

33. Atkins says that it encouraged Mr Flatt to liase with the New Contractor about the terms of its pension scheme, which, it understood, were broadly comparable with those of the Local Government Pension Scheme from which Mr Flatt's membership of the BM section of the Scheme had originated.

34. Mrs Flatt says that:

· the New Contractor had informed her on 8 August 2002 that there was no provision in its scheme for ill-health early retirement but there was a separate group permanent health insurance scheme, for which Mr Flatt would not be eligible for any benefits unless he actually attended work with the New Contractor.

· Mr Flatt been would have preferred to become a member of the group permanent health insurance scheme if he had met the criteria as the benefits provided were more generous.

· The Medical Officer had recommended Mr Flatt's medical retirement in his report dated 31 May 2002 and had identified that GP had made the same recommendation.

· As both of the medical professionals were of the opinion that Mr Flatt would be unable to return to work, how could the IHC not have had enough evidence to reach a decision?  

· Both she and Mr Flatt, their solicitor and their Member of Parliament were all provided with assurances from Atkins that Mr Flatt's entitlement from the Scheme would be honoured if his ill-health application were approved by the IHC.

CONCLUSIONS

35. Mr Flatt applied to retire on ill health grounds on 21 April 2002.  His application was not approved until 6 September 2002.  I am concerned by the statement made at Stage 1 of the IDR procedure that ill health retirement could not be considered until toward the end of Mr Flatt’s period of sick pay.  There is nothing in the Scheme Rules that  justifies such a statement.  

36. Evidence that Atkins did not fully understand the Rules applying to Mr Flatt’s case is found in the letter to Mrs Flatt of 7 August 2002 that stated, “retirement on the grounds of ill health is at the discretion of the Company and the Trustees.”  There is no such provision in the Rules of the Scheme relevant to Mr Flatt’s application. 

37. I have some reservations about the delay caused by not seeking a view from the IHC until its July Meeting.  That a final decision was not taken at the July Meeting is a cause for even more concern.  According to the minutes of that meeting:

"The Committee requested sight of the medical reports in order to consider the case further."

Atkins then sent to the Medical Officer, not a request for sight of the medical reports, but a request for sight of the GP’s original report.  The minute does not ask for copies of “any other” medical reports or indeed for an up to date medical report.  I observe also that the decision that was taken in September was taken without any up to date report:  the response from the Medical Officer was merely to reiterate his earlier advice and say that if a more up to date report was required Mr Flatt would need to be called in.  Faced with that advice the IHC decided, as they could and should have decided in July, that they had the necessary information.  Incidentally, if indeed the IHC wished to see the original medical reports, as opposed to relying on the information in the briefing paper, I cannot understand why those reports were not made available to it at the July meeting.

38. Any reasonable decision maker would have been able to make a decision on the basis of the information at the July meeting.  This is not a case where Trustees or Employer were faced with conflicting medical assessments.  The evidence before them pointed only one way.  

39. Had the matter been dealt with expeditiously, Mr Flatt could have retired before ceasing to be an employee of Atkins and his pension would have been substantially more.  Thus the maladministration of the Trustees and Atkins has caused him substantial injustice. 

DIRECTIONS

40. I direct that, within 14 days of the date of this Determination, the Trustees shall provide Mr Flatt with a quotation of his Enhanced Pensionable Service benefits and options from the Scheme, as at 6 August 2002.

41. Within 14 days of the receipt of Mr Flatt's elected option, the Trustees shall pay to Mr Flatt any lump sum benefit elected, together with the arrears of any pension benefits due from the Scheme, with simple interest, calculated on a daily basis at the base rate for the time being quoted by the reference banks, on any lump sum benefit from 6 August 2002 to the date of actual payment, and on the arrears of any pension benefits from the due dates of the monthly instalments to the date of actual payment.

42. In addition, within 14 days of the date of this Determination, the Trustees and Atkins shall each pay to Mr Flatt the sum of £250 as suitably modest redress for distress and financial hardship caused by their maladministration.

DAVID LAVERICK

Pensions Ombudsman

5 July 2005
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