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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr B K Pidgley

Scheme:
Principal Civil Service Pension Scheme (the Scheme)

Respondent:
Department for Works and Pensions (the DWP), as administrator

(DWP is a term I have used consistently although the Department has had different titles in the course of the events described below)

MATTERS FOR DETERMINATION

1. The complaint concerns DWP’s refusal to grant Mr Pidgley a refund of Widow’s Pension Scheme (WPS) contributions paid by Mr Pidgley between the completion of 40 years’ reckonable service (28 November 2000) and pensionable age (namely, his 60th birthday on 16 October 2003). In particular Mr Pidgley complains that:

1.1 DWP misinterpreted the Rules of the Scheme (the Rules) in 1972 with regard to the treatment of WPS contributions for the period between completion of 40 years’ reckonable service and pensionable age;

1.2 DWP misinformed Mr Pidgley about the reason for changing the stop date for making additional WPS contributions in order to upgrade his widow’s pension entitlement from one-third to a half rate in respect of reckonable service prior to 1 June 1972 (the Stop Date) and failed to provide a clear explanation of the consequences of the change;

1.3 DWP failed to ensure in 1992 that members were informed of changes to the Scheme which gave certain members the opportunity to make additional WPS contributions instead of having their WPS contributions for the period between completion of 40 years’ reckonable service and pensionable age taken into account (the 1992 Changes).

2. Mr Pidgley complains that he has suffered injustice as a result of these actions by the DWP.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. Mr Pidgley became an employee of the DWP on 10 October 1960 and his employment was made pensionable on 28 November 1960. On 15 January 1963 Mr Pidgley joined the WPS and commenced making periodical contributions which would provide a widow’s pension at the rate of one third of his own.

5. The Scheme was established in 1972 and is a statutory pension scheme made under section 1 of the Superannuation Act 1972. At the commencement of the Scheme Mr Pidgley was given the option to upgrade his WPS entitlement in respect of reckonable service prior to 1 June 1972 from one-third to a half rate pension in return for additional contributions. 

6. On 5 February 1973 Mr Pidgley completed an option form choosing to upgrade his reckonable service prior to 1 June 1972 to provide a half rate widow’s pension. Mr Pidgley  chose to make the additional periodical contributions of 1½% of salary. 

7. A communication dated 13 November 1973 was sent by the DWP detailing the requirements to upgrade. The communication contained the following statement:

“If you complete the maximum of 40 years’ reckonable service before reaching age 60, periodical contributions paid at the basic rate of 1½% between completing 40 years’ service and reaching age 60 will be refunded at retirement...”

In this communication the DWP informed Mr Pidgley that he would have to pay additional contributions for 6 years and 75 days from 1 June 1973 and accordingly his Stop Date would be 14 August 1979. 

8. Mr Pidgley contends that the date of this communication was in fact 13 November 1972. The DWP appear to believe that it was dated 13 November 1973. The date is not clear on the copy I have seen, but from the contents of the communication and its context I am satisfied on the balance of probabilities that the communication was dated 13 November 1973. There is a very high probability that it  was produced only after Mr Pidgley’s completed option form dated 5 February 1973. In any event, I do not believe that the dispute over the date of this communication is significant and were the communication in fact to have been dated in 1972 none of my conclusions would change.

9. Additional WPS contributions were duly paid by Mr Pidgley up until 14 August 1979.  After that time Mr Pidgley believed that he had secured his entitlement to a half rate widow’s pension in respect of his reckonable service prior to 1 June 1972.

10. On 11 November 1980, the DWP wrote to Mr Pidgley informing him that his Stop Date had been incorrectly calculated. The communication explained that:

“At the time that your stop date was originally calculated no account was taken of the fact that you would complete 40 years service before retirement age. The contributions which you must pay in respect of service after completion of 40 years should therefore have been used to reduce the arrears of contributions due. This has now been done…”

The requirement to assume that members would continue in service until pensionable age and to take into account such service when calculating a member’s Stop Date was contained in rule 4.13 of the Rules.

11. Mr Pidgley’s Stop Date was recalculated as 26 September 1976. He was refunded the overpaid contributions as arrears of pay and also given an ex gratia payment of £34.21.

12. In 1992 the Scheme was amended .  Included in the 1992 Changes, was the option for members in the position of Mr Pidgley to make additional WPS contributions in order to reduce or eliminate any potential deduction from their lump sum payable on retirement. The change would mean that WPS contributions paid after a member had completed 40 years’ reckonable service but before becoming 60 years old would no longer be taken into account but instead refunded to the member. A General Circular (GC400) was distributed detailing the changes that were being made to the Scheme. GC400 instructed all employing departments to issue an office notice that explained the change in the Rules and informed members of their options. However, Mr Pidgley says, and DWP do not dispute, that he did not become aware of the 1992 Changes until 2002.

13. On 25 November 2001 Mr Pidgley wrote to  DWP querying the pension benefits shown on his personal benefit statement dated 14 November 2001. The statement showed a WPS deduction from his lump sum. 

14. DWP replied to Mr Pidgley on 23 January 2002 explaining that the deduction on his statement reflected some non-reckonable absences. DWP also stated that Mr Pidgley had to continue to pay WPS contributions until he retired even though he had completed 40 years of reckonable service. 

15. On 2 July 2002 Mr Pidgley asked DWP to consider the matter under the first stage of the Internal Dispute Resolution (IDR) Procedure. This resulted in a decision on 30 July 2002 that confirmed that Mr Pidgley would not receive a refund of his contributions paid after 40 years of reckonable service.

16. On 10 December 2002 Mr Pidgley asked the Civil Service Pensions Division (CSPD) for a second stage IDR determination of his complaint. On 17 February 2003 the CSPD informed Mr Pidgley that it did not find that Mr Pidgley had been financially disadvantaged and upheld the DWP’s decision.

SUMMARY OF SUBMISSIONS

17. Mr Pidgley submits that:

17.1 the communication dated 13 November 1973 clearly stated that contributions paid at the rate of 1½% after the completion of 40 years’ reckonable service but before reaching pensionable age would be refunded at retirement;

17.2 he completed an option form and undertook to pay additional contributions at the rate of 1½% for the period between 1 June 1973 and 14 August 1979;

17.3 by the end of August 1979 Mr Pidgley had duly paid all the additional contributions required and had secured an entitlement for his widow to receive a half rate pension in respect of reckonable service prior to 1 June 1972;

17.4 the communication to Mr Pidgley dated 11 November 1980, which informed him that his Stop Date was to be changed, was misleading by failing to state that:

17.4.1 an examination of Mr Pidgley’s personal file was not the true reason for discovering that his Stop Date had been wrongly calculated;

17.4.2 Mr Pidgley’s Stop Date had actually been recalculated because DWP had misinterpreted the Rules and had to amend most members’ Stop Dates;

17.4.3 recalculating Mr Pidgley’s Stop Date would change the position regarding WPS contributions paid after the completion of 40 years’ reckonable service but before pensionable age;

17.4.4 the additional contributions that Mr Pidgley had paid in accordance with the recalculated Stop Date would not secure entitlement to a half rate widow’s pension in respect of reckonable service prior to 1 June 1972;

17.4.5 many other members were similarly affected;

17.5 following the recalculation of his Stop Date, Mr Pidgley was given no alternative by DWP but to accept a refund of the additional contributions that he had paid in accordance with the Stop Date as originally calculated;

17.6 he was not given the opportunity to reconsider the option that he had made in February 1973 to convert his entitlement under the Scheme from one-third to a half rate widow’s pension in return for the payment of additional contributions;

17.7 DWP was clearly responsible for the error in calculating the Stop Date and the period of additional contributions had already elapsed before the error had been discovered;

17.8 DWP failed to bring to the attention of Mr Pidgley the 1992 changes; and

17.9 the 1992 Changes were not communicated to members in a manner consistent with the methodology used in 1972 and 1980 when communication of changes to the Scheme was made direct to individuals.

18. The Cabinet Office (as Manager of the Scheme) submits that:

18.1 in calculating a member’s Stop Date, the administrators of the Scheme were obliged (under rule 4.13 of the Rules) to take into account the contributions that the member would pay if they completed 40 years’ service before reaching the pensionable age of 60;

18.2 DWP made an error in calculating Mr Pidgley’s Stop Date by failing to take into account the contributions that he might pay between completing 40 years’ reckonable service and the pensionable age of 60;

18.3 when the error came to light in 1980, DWP refunded the overpaid contributions to Mr Pidgley and made an ex gratia payment to him of £34.21;

18.4 after being informed of the error and accepting the repayment, Mr Pidgley could have no legitimate expectation that the terms of the communication dated 13 November 1973 continued to apply;

18.5 the 1992 Changes were communicated by employing departments through office notices in accordance with the long established and most expedient way of communicating information to civil servants;

18.6 this system of communication was sufficient to inform Mr Pidgley of the 1992 Changes, it was not necessary to give individual notification;

18.7 once Mr Pidgley had become aware of the 1992 Changes (in 2002), he had the opportunity to make an option before he reached age 60 (on 16 October 2003) but chose not to do so;

18.8 Mr Pidgley has effectively already received a refund of the contributions that he has paid between the completion of 40 years’ pensionable service and reaching age 60 since these contributions were used to reduce the period he was required to pay additional contributions in respect of his reckonable service prior to 1 June 1972; and

18.9 accordingly, Mr Pidgley has in no way suffered any loss from the matters he complains of.

CONCLUSIONS

Misinterpretation of the Rules

19. There is no dispute between the parties that DWP did misinterpret the Rules in calculating Mr Pidgley’s Stop Date in 1973. DWP failed to have regard to the contributions that Mr Pidgley would make after the completion of 40 years’ reckonable service but before pensionable age. This misinterpretation of the Rules was maladministration. 

20. However, DWP realised its mistake, recalculated the Stop Date in accordance with the Rules and refunded the additional contributions that Mr Pidgley had paid in accordance with the incorrect Stop Date. Additionally, the DWP made an ex gratia payment to Mr Pidgley. Mr Pidgley was put in the same position as if his Stop Date had been calculated in accordance with the Rules initially. I am satisfied that such steps taken by the DWP redressed any injustice  that Mr Pidgley had suffered as a result of the earlier maladministration.

21. Furthermore, from this time Mr Pidgley could not reasonably have expected the terms of the 13 November 1973 communication in respect of the refund of WPS contributions after 40 years’ reckonable service to be applicable.

Failure to give correct reasons for the change of stop date

22. The communication dated 11 November 1980 from DWP to Mr Pidgley explained that Mr Pidgley’s Stop Date had been incorrectly calculated. Undoubtedly, this discovery would at the very least have been confirmed only after an examination of his personal file (as indicated in the communication). It was not necessary for the DWP to give Mr Pidgley an indication of the number of other members who were in a similar position to him. It was also not necessary for the DWP to expressly state that the miscalculation of Mr Pidgley’s Stop Date had arisen from its misinterpretation of the Rules.

23. No injustice was caused to him by the way the matter was communicated. 

Failure to give a clear explanation of the consequences of the change of Stop Date

24. DWP’s communication dated 11 November 1980 which informed Mr Pidgley of the change to his Stop Date did explain that the contributions he would make after completing 40 years of reckonable service but before pensionable age would be used to reduce the arrears of WPS contributions due. Although not expressly spelt out, it was clear from this communication that such contributions could not at the same time be used to reduce arrears and also be refunded to members. The change in Mr Pidgley’s Stop Date would have only made sense if this consequence was to follow. Therefore, I consider that Mr Pidgley was given a sufficiently clear explanation of the consequences of the change to his Stop Date.

25. After receipt of the communication of 11 November 1980, Mr Pidgley could not reasonably continue to believe that he would receive a refund of his WPS contributions paid after 40 years of reckonable service. Accordingly, DWP’s failure to explain the consequences of the change of Mr Pidgley’s Stop Date does not amount to maladministration. 

Failure to provide Mr Pidgley with an alternative option 

26. DWP were obliged to administer the Scheme in accordance with the Rules. It was not open to DWP,  on discovering the miscalculation of Mr Pidgley’s Stop Date, to offer him an alternative not in accordance with the Rules. Failing to offer Mr Pidgley such an alternative does not amount to maladministration on the part of the DWP.

Failure to bring the 1992 changes to Mr Pidgley’s attention

27. DWP were not obliged to give individual notification of such changes to its members. DWP did take reasonable steps to bring to the attention of the members changes to the Rules. DWP had in place a reasonable and well established system for communicating changes by the issue of departmental notices. Although it is unfortunate that Mr Pidgley did not become aware of the 1992 changes at the time they were communicated, I am satisfied that this was not because no sufficient system of communication was in place. Accordingly, I find that there was no maladministration on the part of the DWP in this regard.

28. In the light of that finding I do not need to consider whether Mr Pidgley would have actually taken advantage of the 1992 Changes had he been aware of their existence at that time. 

SUMMARY 

29. I do not uphold Mr Pidgleys complaints.

DAVID LAVERICK

Pensions Ombudsman

12 January 2005
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