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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr P McIntyre

Scheme
:
United Utilities Pension Scheme

Respondent
:
United Utilities Pensions Trustee Limited (the Trustee)

MATTERS FOR DETERMINATION 

1. Mr McIntyre has complained that his application for an incapacity early retirement pension has not been properly considered.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. Rule 5.2.5 provides,

“Incapacity early retirement pension. An Active Member may retire from Service at any time if he does so on grounds of Incapacity. The provisions of Schedule 1 Rule 5.2.3 and 5.2.4 apply, except that the Incapacity pension shall be equal to the Formula Pension calculated as if Pensionable Service were increased by half of the potential years and days of Pensionable Service which the Member would have completed had he remained an Active Member in the same Membership Category and on the same weekly working hours until Normal Retirement Date provided that:-

(a) the additional Pensionable Service shall not exceed the total of his actual Pensionable Service as at the last day of Active Membership (excluding any attributable to the Member’s Voluntary Contributions); and

(b) the resulting pension shall not exceed 2/3 of Final Pensionable Pay or Average Final Pensionable Pay as appropriate…”

4. ‘Incapacity’ is defined in the Rules as,

“…physical or mental ill-health or infirmity which in the Trustee’s opinion (after considering such medical and other evidence as the Trustee determines to be appropriate):-

(a) is permanent; and

(b) prevents the individual from performing those duties for which he is or was employed by the Employer; and

(c) prevents the individual from taking up any employment (either with the Employer or any other employer) except at a significantly reduced rate of remuneration. The Trustee’s determination of what constitutes a significantly reduced rate of remuneration is final.”

Background

5. Mr McIntyre was employed by North West Water from 1962 until 31 March 2000, when he took voluntary early retirement.

6. At the time, North West Water was about to subcontract part of its work to Daniel Contractors Limited (Daniel). Had Mr McIntyre not retired, he was due to transfer to Daniel. North West Water had arranged for individuals due to transfer to Daniel to be assessed for possible eligibility for incapacity early retirement. Mr McIntyre was seen by an occupational physician, Dr Clyne, at United Utilities’ Occupational Health Centre on 21 February 2000.

7. Mr McIntyre had previously been diagnosed as suffering from Vibration White Finger (VWF). Dr Clyne completed a ‘Health surveillance questionnaire’ and graded Mr McIntyre as 3V and 2SN on the Stockholm Scale for both hands in respect of his VWF. He said that Mr McIntyre was not fit to work where he would be exposed to hand-transmitted vibration.

8. Under the Stockholm Workshop Classification developed in 1987, vascular (blood flow) changes and neural (feeling of touch, heat, cold, etc.) changes are considered separately. Vascular (V) changes are measured on a scale of 0-4. Sensorineural (SN) changes are measured on a scale of 0-3.

9. Mr McIntyre also arranged privately to see an occupational physician, Dr Herbert in March 2000. Dr Herbert reported on 9 March 2000 (see Appendix, paragraph 4).

10. Mr McIntyre wrote to his line manager, Mr Waring, on 9 March 2000, saying that he was concerned about his transfer to Daniel because he was having increasing difficulty with his job. In response, Mr Waring said,

“With regard to your particular circumstances, in your current role I am sure that you would agree that whilst you may need to undertake 80% of the role activity in the field, in the form of supervision you are not exposed to the personal use of vibratory equipment. I have spoken to Daniels with regard to any future role that you may transfer across into and it is envisaged that you would undertake a similar supervisory role in their organisation.

I am advised that in your current role your condition would not enable you to qualify on an ill health retirement basis …”

11. The Trustee says that Mr McIntyre’s initial enquiry about incapacity early retirement was considered by Dr Doherty, the Group Medical Adviser for United Utilities. However, it has been unable to locate any reports or memoranda from Dr Doherty to Mr Waring.

12. Daniel wrote to Mr Waring on 22 March 2000,

“We write to confirm the level of activity with regards to the above personnel [Minor Works Supervisors] entering a trench or excavation.

Therefore, from past experience we would not expect our Supervisors to enter a trench or excavation, but would expect the Lead Hand in each gang to carry out any duties within this area i.e. calipering a main.

Finally, we would also confirm the role of a Supervisor is primarily to act in a purely Supervisory role.”

13. The Trustee states that Mr McIntyre did not make a formal application for an ill health pension but his attendance at the medical examination with Dr Clyne and his approach to Mr Waring can be taken as an application.

14. Mr McIntyre did not transfer to Daniel but took early retirement. His pension was not actuarially reduced pension to reflect its early payment. But nor was it enhanced by the addition of half of the potential years to his normal retirement date, as would have occurred had he met the definition of Incapacity.

15. Mr McIntyre submitted an appeal under the Scheme’s Internal Dispute Resolution (IDR) procedure on 19 April 2000. At stage one of the IDR procedure, Mr McIntyre’s case was considered by the Group Pensions Manager, Mr Ashburner. He referred Mr McIntyre’s case to Dr Doherty, who responded on 19 May 2000,

“… You asked me to provide the medical rationale for stating that Mr McIntyre is not permanently incapacitated from pursuing his role as a supervisor for network services.

I have received all the medical information (including that supplied by Mr McIntyre himself).

That Mr McIntyre suffers from Hand-Arm Vibration Syndrome (HAVS) is accepted. However, his job as a supervisor does not require him to use vibrating tools.

He states that because he may get his hands cold on site this prevents him from doing his job. I do not accept this. He is in a position where his supervisory role can be conducted wearing the appropriate clothing to protect him from cold and damp.

You will already have statements from C. Waring (Network Manager NWW) and Daniels Contractors regarding his role.”

16. Dr Doherty was subsequently asked to clarify which medical information he had referred to. He said that it was Dr Clyne’s February 2000 assessment and Dr Herbert’s March 2000 report.

17. Mr Ashburner sought statements from Mr Waring and Daniel. Mr Waring wrote to Mr Ashburner on 23 June 2000,

“…Mr McIntyre is suffering from one condition rather than numerous as in the case of … There is potentially no mobility issue with Mr McIntyre measuring mains in trenches etc, that said Mr McIntyre’s position is that he would be adversely affected by continuing to work in the field in cold weather due to the nature of his medical condition i.e. VWF. Given the appropriate protective clothing this should not adversely affect Mr McIntyre completing the role he was to be transferred to with Daniel Contractors.

Mr McIntyre has accepted previously a settlement from the Company with regard to his VWF condition, and as part of that settlement it was confirmed that he would continue to undertake a role not dissimilar to the one offered by Daniel’s. Therefore I cannot understand what ground he has for appealing for an ill health pension …”

18. Mr Waring subsequently wrote to Mr Ashburner on 6 July 2000,

“…Mr McIntyre was able whilst with North West Water to fully complete the supervisory role for which he was employed. Mr McIntyre did receive a compensatory payout for his Vibration White Finger condition in April 1999, and the settlement he received did take into account that he would continue to fully undertake his supervisory role of Network Engineer whilst at North West Water. I would confirm that 80% of his role activity would have been field based in the form of supervision and Mr McIntyre would not have been exposed to personal use of vibratory equipment. I did email Mr McIntyre on 10 February 2000 confirming that I had spoken to Daniel’s with regard to the potential future role that Mr McIntyre would transfer across to, and it was envisaged that he would undertake a similar supervisory role …

I did advise Mr McIntyre that his condition would not enable him to qualify for ill health retirement under pension scheme rules.

I think the basis of Mr McIntyre’s reasoning for ill health consideration was that other employees who had the condition were being allowed to retire on the grounds of ill health, and I did point out to him … that those individuals … were doing so, because they could not fully undertake the role for which they were employed which would involve using vibratory tools.”

19. Mr Ashburner responded by explaining that Mr McIntyre’s claim was based on the grounds that his VWF was causing great difficulty in his role as a Network Service Engineer and that he should avoid cold, damp conditions on site. Mr Waring’s response was that he considered that Mr McIntyre could be provided with thermal gloves while on site. He went on to say that he was not aware of Mr McIntyre not being able to work on site at any time since April 1999 when he had received a settlement in respect of his VWF. Mr Waring said that his records showed that Mr McIntyre regularly visited sites to undertake site audits.

20. Mr Ashburner issued a stage one decision on 14 July 2000. He said that the medical adviser to the Trustee accepted that Mr McIntyre was suffering from VWF but did not accept that this prevented Mr McIntyre from performing the duties for which he was employed. Mr Ashburner said that the medical adviser’s view was that Mr McIntyre could perform his supervisory role whilst wearing appropriate clothing to protect him from the cold and damp. He went on to say that North West Water agreed with this view and that they had confirmed that Mr McIntyre’s role at Daniel would have entailed similar supervisory duties. Mr Ashburner concluded that condition (b) (in the definition of Incapacity) had not been satisfied (see paragraph 4). He said that he had not therefore considered condition (c).

21. Mr McIntyre appealed at stage two of the IDR procedure on 18 August 2000. He refuted the suggestion that he could perform his duties by wearing appropriate clothing. He also said that the gloves provided were not adequate for the job. Mr McIntyre also said that on many occasions he had been forced to assist the direct labour operatives.

22. Mr McIntyre was subsequently asked to complete an authorisation for the Trustee to obtain medical evidence. He was also asked to provide a copy of a report prepared by a consultant surgeon, Mr McLoughlin, dated 10 December 1996 (see Appendix, paragraph 1). Mr McIntyre informed Mr Ashburner that a report prepared by a Mr Doig, in connection with his earlier claim for compensation for VWF, was held by North West Water (see Appendix, paragraph 3). He asked that the Trustee obtain a copy for consideration as part of his appeal.

23. Mr Waring provided a statement for the Trustee on 14 December 2000. He said,

“… I would confirm that Mr. McIntyre, in his former role, as Network Resource Engineer … would have been required to carry out some 80% of the role activity in the field. This activity would have been in a supervisory capacity …

… he would not have been expected to be exposed on a personal basis, to the use of vibratory equipment …”

24. The Pension Technical Manager, Mr Baxter, met with Daniel in April 2001. Following the meeting, he sent a letter to Daniel containing a record of their discussion for countersignature. The aim of this letter was to confirm the duties which would have been expected of Mr McIntyre, had he transferred to Daniel. It was signed on behalf of Daniel on 11 May 2001 and a copy sent to Mr McIntyre on 27 June 2001, together with a copy of Dr Doig’s report. The letter stated,

“Network Resource Engineers were expected to manage and supervise gangs. As such duties would involve carrying out audits, keyboard work, and writing reports as administrative duties.

Network Resource Engineers would also be expected to inspect excavation sites in all weather conditions and such sites would, on occasions, would (sic) have water present. They could also be expected to assist in shutting off mains valves. Exposure to vibratory tools would be expected to be minimal but they would be expected to check vibratory equipment …

Although … and Mr P McIntyre did not transfer to Daniel they would have been expected to carry out the above duties as Network Resource Engineers.”

25. The Trustee Board met on 10 July 2001. The minutes of the meeting record that the decision was to reject Mr McIntyre’s appeal on the basis that there was no medical evidence to suggest that he was not capable of performing the duties for which he had been employed.

26. Following the Board meeting, Mr Baxter wrote to the Trustee outlining some concerns felt by himself and Mr Ashburner. He noted that Mr McLoughlin’s report dated from 1996 and that provided by Mr Doig from 1998. Mr Baxter said that it was usual, at stage two of the IDR procedure, to seek independent medical reports. He also noted that the question of providing adequate protective clothing had not been addressed. Mr Baxter received a response from one of the Board members, Mr Lee, to the effect that he thought that Dr Herbert’s opinion was an independent one but, if not, a further independent opinion should be sought. Mr Lee went on to say,

“As I recall there is no medical evidence to support Mr McIntyre’s assertion about inadequacy of cold weather gear and indeed the employer has a policy to provide adequate clothing. The current clothing consists of a Goretex Microclimate outer jacket with an inner Polartec fleece which, when used together form a cold weather clothing system. There are various gloves and liners available. This equipment was procured in consultation with employee representatives. I know of no other complaints about this equipment and indeed use it myself.”

27. Mr Ashburner wrote to Mr McIntyre on 10 August 2001 informing him of the Trustee’s decision. He said that the Trustee accepted that Mr McIntyre’s VWF was permanent but it had not been able to establish, based on the available medical evidence, that he was prevented from carrying out the duties for which he was employed by North West Water. Mr Ashburner said,

“Specifically:

1. Mr McLoughlin’s report of 10 December 1996 indicates that although your incapacity is permanent, you have the potential to work to age 65 provided you are not exposed to vibratory equipment. North West Water have indicated that you would not have been expected to be exposed on a personal basis … and Daniel Contractors Limited have confirmed that the use of vibratory equipment … would have been minimal compared with your other duties.

2. Dr Doig’s report of 1 March 1998 states ‘He is able to do his present job without difficulty and he tells me he is not likely to have to return to using vibratory tools. He is therefore unlikely to be at any significant degree of handicap on the labour market’.

3. The Trustee has found no evidence to contradict the assertion by their medical adviser that your supervisory role could be conducted wearing appropriate clothing to protect you from cold and damp. This is supported by Dr Herbert’s report of 9 March 2000 which suggests that you could continue to work provided that you avoid cold damp conditions. The Trustee has been informed by the company’s Safety Officer that various gloves and liners were available … as well as Goretex jackets and Polartec fleeces …

In these circumstances condition (b) of the incapacity rule would not be satisfied and condition (c) has therefore not been considered.”

28. Mr McIntyre approached TPAS for advice and provided them with a letter, dated 30 August 2001, from a colleague (a Mr O’Mahoney) concerning the issue of protective clothing. Mr O’Mahoney stated,

“I … was employed by N.W.W. for some 34 years before retiring on ill health grounds in March 2000, at that time I was engaged in all aspects of store function and waste management, I had held this post from 1990.

Part of my duties was to receive, keep accounts of and to distribute all materials, items of equipment, and personal effects such as boots, shirts, pullovers, socks, anoraks and pvc protective clothing, Some items were issued on request where replacement was necessary.

The annual issue for works engineers was as follows

1 pair safety shoes

2 pairs safety socks

1 Anorak (Non Gortex)

all other items of protective clothing health & safety apparel were issued by myself on an “if and when required basis” on the production of a requisition order …”

29. Following an approach from TPAS, Mr Baxter said that the Trustee had not seen Mr O’Mahoney’s letter and might be willing to reconsider Mr McIntyre’s case in the light new evidence. Having been supplied with a copy of the letter, Mr Baxter wrote to TPAS referring to Mr O’Mahoney’s comment that other items of clothing had been available on request. He said that he did not believe that the letter altered the Trustee’s rationale for rejecting Mr McIntyre’s application.

30. Following further correspondence from TPAS, Mr Baxter confirmed that some employees suffering from VWF had been granted ill health retirement. He said that all cases were looked at individually and, in Mr McIntyre’s case, the Trustee considered that his VWF did not prevent him from carrying out his duties, which were largely supervisory.

31. Mr McIntyre wrote to the Chair of the Trustee on 12 January 2003, enclosing further medical reports. Mr Ashburner responded on behalf of the Chair (in his capacity as Secretary to the Trustee). He asked for Mr McIntyre’s authority to pass the medical reports to the rest of the Trustee Board members, Dr Doherty and the Trustee’s legal advisers. Mr Ashburner also advised that, since the documents would need to be kept on Mr McIntyre’s pension file, he and Mr Baxter, in their role of gathering information for the Trustee, might see them. He went on to explain that neither he nor Mr Baxter had any involvement in the decision made by the Trustee. In his response, Mr McIntyre said that, while he had no objection to the Trustee Board and Dr Doherty seeing the medical reports, he did not want the legal advisers or Mr Ashburner and Mr Baxter to see them.

32. The Chair of the Trustee made a further request that Mr McIntyre agree to the medical evidence he had submitted in February 2003 be forwarded to the legal advisers and that he remove his objection to the information being seen by Mr Ashburner and Mr Baxter. She explained that the legal adviser would not express a view on Mr McIntyre’s medical condition but might be able to advise the Trustee if further evidence was required. She also explained that the Trustee required Mr Ashburner and Mr Baxter to perform a secretarial role, which would necessitate them seeing the documents.

33. Following a discussion with my senior investigator, Mr McIntyre removed the restrictions on the distribution of the additional medical evidence but asked to see any advice provided by the Trustee’s legal advisers. The Trustee considered Mr McIntyre’s request and decided that it would be preferable for the case to continue before me.

SUBMISSIONS

Mr McIntyre

34. Mr McIntyre submits:

34.1. The HR Director at North West Water had said that everyone suffering from an industrial disease would be entitled to incapacity early retirement. This statement is based on a letter from the HR Director to one of Mr McIntyre’s colleagues in February 2000. The HR Director said,

“In summary, the Company has agreed the following:

· To fund a Pension provision which is equivalent to the existing NWW scheme …

· To allow those with Vibration White Finger and other work-related injuries to leave on ill-health retirement.

· To waive the 12 months notice period …”

34.2. Mr Waring was not the appropriate person to make the initial decision as to whether Mr McIntyre was entitled to incapacity early retirement. Nor was he qualified to comment on Mr McIntyre’s supervisory role because he was not involved in the day-to-day running of the mains and service operations.

34.3. Sixteen heavy goods vehicle drivers were retired on incapacity grounds due to VWF. This condition would not have impeded their ability to drive. A colleague, whose job had been to supervise contractors on internal household repairs, had been allowed ill health retirement after being seen by Dr Clyne. He does not accept a statement by the Trustee (see below) that this employee was only in a temporary supervisory role.

34.4. A report prepared for North West Water in 1998, which found,

“The study team has been monitoring the protective clothing available to operatives with particular reference to maintaining body warmth in cold/wet conditions as this is an important mitigating factor in HAV syndrome (VWF). Standard issue clothing varies from depot to depot and includes wellingtons, waders, industrial boots, sweaters, teashirts, bodywarmers and jackets. Selection is left to the individual’s personal choice …

Gloves
Standard issue gloves appear to be either the Hylite or Seamrite type … These are reported to be poor at maintaining warmth in the hands. The study team is investigating a number of possible alternatives … this should be continued when the weather becomes colder.

So called ‘anti-vibration’ gloves have also been investigated and there is actually a standard for the testing of gloves … it is low frequency below 100Hz, which is the most damaging and none of the gloves presently available provide significant reduction below this frequency. The team has obtained a pair of ‘Zorber’ so-called anti-vibration gloves for trial but they proved too tight a fit and were therefore useless.”

34.5. Two letters from Mr O’Mahoney dated 30 August 2001 (see paragraph 28) and 8 May 2002. In the latter, Mr O’Mahoney said,

“… I wish to clear up any misunderstanding that may have occurred as a result of my letter of 30th August 2001.

… I stated “All other items of protective clothing were issued by myself on an ‘if and when basis’ on the production of a requisition order”.

I wish to emphasise that this facility applied to Mains and Service Operatives only. Works Engineers did not qualify for this issue procedure.

I now categorically state that at No time in my position as Depot Office did I ever issue to Works Engineers, any form of Goretex Clothing. Also, I did not issue glove liners to any employee …”

34.6. Protective clothing was not available to him.

34.7. A further report by Dr Herbert, dated 25 March 2004 in which he said,

“…Discussions regards protective clothing against vibration and cold damp conditions in cases of Vibration White Finger are irrelevant. Also I would agree with the opinion expressed in this document by North West Water that protective gloves are of little use in either minimising vibration or cold damp conditions.

… Furthermore, after over 30 years of practice as an Occupational Physician I find it very difficult to imagine a job description with a Water Authority concerning the repair and maintenance of mains water pipes to accept that protective clothing could be provided to prevent exposure to cold, damp outside conditions which is the environment of the job.

Moreover, experience over the years would suggest wearing protective gloves often renders the operator incapable of even carrying out minor procedures with tools and frequently the gloves are discarded.”

Dr Herbert concluded,

“… my opinion, having considered all the documentation, is that the issues boil down to:-

· Whether or not Mr McIntyre would have been expected to use or test vibratory equipment … a Daniels’ job description is referred to which states that Mr McIntyre would have to inspect excavations climb in and out with water present and would be expected to use or test vibratory equipment. In my report dated the 9 March 2000 the only role I considered was Mr McIntyre’s employment whilst at United Utilities/North West Water. In forming my opinion I did not take any account of his possible role, if he had been transferred to Daniels.

· Secondly, the question for resolution in this case is that in undertaking supervisory work could Mr McIntyre undertake this work provided he was given suitable gloves to protect his hands from the cold. I am of the opinion that the provision of appropriate clothing to facilitate working in a cold damp environment would have had little impact. Moreover, if it is recommended that he should not work in damp cold conditions then even the provision of appropriate clothing/gloves to reduce the effect of the cold would in my opinion be irrelevant.”

34.8. Dr Herbert’s second report should be read with his first report and has only been produced to show that the Trustee’s legal advisers misinterpreted his first report.

34.9. Two letters from a colleague, Mr Burns, in which Mr Burns confirmed that he and Mr McIntyre undertook the same work whilst at North West Water. Mr Burns had also brought a complaint against the Trustee (N00446), which was upheld.

34.10. In November 2000, a social security appeals tribunal determined that Mr McIntyre was suffering a permanent 15% loss of faculty as a result of VWF.

34.11. Mr Ashburner’s involvement at both stage one and stage two of the IDR procedure meant that his appeal was not given a fair and unbiased hearing.

34.12. Information was withheld from him when he was given documents with blanked out sections.

34.13. The Trustee has not sought to prove that the protective clothing available to him was suitable for someone suffering from VWF. It was not prepared to seek written reports or guarantees from the manufacturers as to the suitability of the clothing.

34.14. Mr Lee was not an appropriate person to comment on the available protective clothing or Mr McIntyre’s role and working conditions. Mr Lee was the safety officer for his section and had nothing to do with the Distribution Network Services. Mr Lee both sat on the Trustee committee which considered Mr McIntyre’s application and also provided evidence for that committee. This is ‘morally wrong’ and could mean that he had a vested interest in rejecting Mr McIntyre’s application.

34.15. It would have been more appropriate for the Trustee to rely on statements provided by Mr McIntyre and his colleagues concerning their roles and working conditions.

34.16. Had he transferred to Daniel, he would have been expected to check vibratory tools. This is a reference to a statement in the May 2001 letter countersigned by Daniel (see paragraph 24) which said,

“Exposure to vibratory tools would be expected to be minimal but they would be expected to check vibratory equipment.”

34.17. All the medical reports state that he should not use vibratory equipment.

34.18. Dr Herbert’s report was prepared on the basis of an interview and an assessment of previous medical reports. 

34.19. Since being diagnosed with VWF in April 1999, his condition has not been taken into account. He was not interviewed or counselled by anyone at United Utilities concerning his ability to carry out the duties of a Works Engineer/Networks Resource Engineer. His manager ignored his requests to be removed from cold, damp, painful conditions.

The Trustee

35. The Trustee submits:

35.1. The essence of Mr McIntyre’s complaint is that he does not believe that he would have been capable of fulfilling the role proposed for him with Daniel because of his VWF and should have been granted incapacity early retirement.

35.2. Even if Mr McIntyre had been able to fulfil condition (b) in Rule 5.2.5 (see paragraph 4), he would still have to fulfil condition (c) before his application could be successful.

35.3. At stage two of the IDR procedure, it did not consider that condition (b) had been satisfied. It took into account the fact that Mr McIntyre was employed as a supervisor and was not expected to work with vibratory tools. It considered all the medical evidence that had been provided and decided that the evidence did not support Mr McIntyre’s claim. It refers to the specific quotes in the stage two decision letter of 10 August 2001 (see paragraph 27).

35.4. Its stage two decision was both in accordance with the Scheme Rules and reasonable in the light of the evidence.

35.5. Dr Herbert did not test Mr McIntyre’s assertion that he was finding his job difficult to do nor did he assess his condition against the criteria for Incapacity in the Scheme Rules. Consequently, Dr Herbert’s report is of little evidential value.

35.6. Dr Herbert suggests that Mr McIntyre should be granted an incapacity pension because other employees with VWF have been. Each case is determined on its merits and in accordance with the Scheme Rules.

35.7. Dr Herbert conceded that Mr McIntyre could continue to work if he was not exposed to cold, damp conditions. Mr McIntyre’s job did not require him to be exposed to cold, damp conditions because, although he worked outside, suitable protective clothing was available to him.

35.8. Dr Herbert’s comment (see above) indicates that he did not believe that Mr McIntyre’s arthritis affected his ability to continue in his role until retirement. Since Dr Herbert’s report is dated just three weeks before Mr McIntyre’s employment ceased, it was justified in relying upon it in determining the impact of Mr McIntyre’s arthritis on his eligibility for an incapacity pension. The only other mention of Mr McIntyre’s arthritis was in his letter to the Chair of the Trustee, dated 12 January 2003, when he mentioned that his condition had deteriorated.

35.9. It was required to consider Mr McIntyre’s condition as at the date he ceased employment. It is permissible to consider medical reports prepared after that date but it is not permissible to have regard to any subsequent changes to his condition. It considered Mr McIntyre’s full medical condition as it existed at the date he ceased employment and it should not be required to reconsider its decision having regard to the extent to which Mr McIntyre may have been suffering from arthritis at the time.

35.10. Mr McIntyre refused to allow the medical evidence he submitted in February 2003 to be shown to its legal advisers or to the pensions management team. This had made it impossible to consider this evidence.

35.11. Mr Ashburner’s involvement in the appeals procedure in different roles did not prejudice Mr McIntyre’s case in any way.

35.12. The only information which was blanked out concerned other Scheme members. It was entirely proper to keep this information confidential and this had no impact on Mr McIntyre’s case.

35.13. Mr McIntyre has referred to other employees being retired as a result of being diagnosed with VWF when he considers that this condition would not have impeded the performance of their duties. It endeavours to treat all applicants consistently but each case is considered on its own merits. The fact that other employees have had their applications for incapacity pension accepted is not evidence that Mr McIntyre has been treated unfairly.

35.14. In the particular case that Mr McIntyre referred to by name, it has reviewed the case. The employee’s permanent role was a Mains and Services Operative; a role he held for 31 years. He was working in a supervisory role from 1 April 1999 to 31 March 2000 but this was only a temporary appointment. Daniel was only able to offer him a manual role which involved the use of vibratory equipment. In contrast, Mr McIntyre had not used vibratory equipment since 1982 and was being offered a supervisory role at Daniel.

35.15. It has reviewed the provision of protective clothing in the light of Mr McIntyre’s comments and can confirm that protective clothing would have been available to him.

35.16. Mr Lee was the safety officer at United Utilities and Mr Waring was the Network Manager at North West Water. Both were in a position to give an authoritative and reliable account of the clothing available to Mr McIntyre. It was reasonable to be guided by them on this point.

35.17. It acknowledges that there is some doubt that the correct procedure was followed with Mr McIntyre’s initial enquiry about an incapacity pension. It considers that any concerns Mr McIntyre had as to the approach taken to his initial enquiry should be allayed by the consideration of his case under the IDR procedure.

35.18. Dr Doherty was not asked to advise at stage two of the IDR procedure because it was felt that adequate medical evidence was already available. It acknowledges that some of the evidence dated back to 1996 but points out that it has always accepted that Mr McIntyre suffers from VWF. It did not consider that further medical evidence would assist it to determine the key issue, which was whether Mr McIntyre’s condition prevented him from performing the duties for which he was employed.

CONCLUSIONS

36. In order to receive an incapacity pension under the Scheme Rules, a member must be suffering from a condition which;

(a) is permanent; and

(b) prevents him from performing those duties for which he is or was employed by his employer; and

(c) prevents him from taking up any employment except at a significantly reduced rate of remuneration.

37. It is for the Trustee to decide whether the member meets the criteria for incapacity. In doing so it must follow well established legal principles; taking into account only relevant matters, interpreting the rules/law correctly and not coming to a perverse decision. For this purpose, a perverse decision is one which no reasonable decision maker, faced with the same evidence, would come to in the circumstances. I am satisfied that the Trustee has correctly interpreted the Rules and there is no evidence to suggest that it has considered any irrelevant matters.

38. The Trustee accepts that Mr McIntyre is suffering from VWF. This is a permanent condition and satisfies criterion (a) above. The disagreement between Mr McIntyre and the Trustee is whether he satisfies criterion (b), i.e. whether he is prevented from performing the duties of a Network Resource Engineer. This is a supervisory role and there appears to be little, if any, exposure to vibratory equipment involved. Indeed, Mr McIntyre had continued in this role since he was diagnosed with VWF in 1996 and the medical evidence does not suggest that there has been any change in the grading of his VWF. Mr McLoughlin placed him at 2V and 2SN on the Stockholm Scale and Dr Herbert (in 2000) did not disagree with this. In view of the fact that Mr McIntyre did not transfer to Daniel, the duties against which he is to be measured are those he performed for North West Water. I see no reason why Mr Waring could not provide the Trustee with the appropriate information. His evidence does not appear to be at odds with the information Mr McIntyre, himself, provided for Mr McLoughlin and Mr Doig.

39. The major point of disagreement has been whether Mr McIntyre can continue to be exposed to work  which might expose him, on occasion, to cold and damp conditions. Dr Herbert said that Mr McIntyre needed to avoid ‘working outdoors in cold damp conditions’. Dr Doherty did not accept that Mr McIntyre was prevented from doing his job and suggested that a supervisory role could be conducted wearing the appropriate clothing.

40. There has been much discussion as to what clothing was available to Mr McIntyre and whether it was ‘appropriate’.  That does not however affect the validity of Dr Doherty’s opinion – provided appropriate clothing could be obtained even if not normally stocked or issued by the employer there was no reason why the Trustees should set aside Dr Doherty’s view that, with appropriate clothing, the duties could be performed by someone with Mr McIntyre’s condition, i.e. his VWF.

41. Dr Herbert has expressed the opinion, in his second report, that, discussions concerning protective clothing are irrelevant when the diagnosis is VWF. Dr Herbert’s second report was not available to the Trustee when it was considering Mr McIntyre’s case and is therefore of limited assistance in determining whether the Trustee  reached its decision properly at that time. Mr McIntyre has put the second report forward on the basis that the Trustee (or its legal advisers) misinterpreted parts of Dr Herbert’s original report.

42. Of the medical reports considered by the Trustee (from Mr McLoughlin, Mr Doig, Dr Doherty and Dr Herbert), only Dr Doherty and Dr Herbert expressed a view as to whether Mr McIntyre was capable of continuing to perform the duties for which he was employed. Mr McLoughlin and Mr Doig had provided their reports some years before Mr McIntyre’s application for retirement and for a different purpose. Dr Doherty and Dr Herbert expressed opposing views on whether Mr McIntyre can perform the duties of a Network Resource Engineer. There is nothing intrinsically wrong with the Trustee preferring one opinion to another provided that it has considered both carefully. 

43. I do, however, have some concern about the way in which the Trustee considered Mr McIntyre’s application. It took the approach that, because he had been diagnosed with VWF, criterion (a) had been satisfied and it did not need to call for further medical evidence. But the Trustee does not appear to have picked up on or investigated further a reference in Dr Herbert’s report to Mr McIntyre suffering from arthritis. There is no evidence to support its assertion that it considered Mr McIntyre’s ‘full medical condition’. All the correspondence focuses upon Mr McIntyre’s VWF. I note that, having, on the one hand, argued that Dr Herbert’s report was of ‘little evidential value’, the Trustee then seeks to rely upon his comment, to the effect that Mr McIntyre would have continued in the same occupation but for his VWF, to suggest that the arthritis would not have meant Mr McIntyre was eligible for an incapacity pension.

44. Dr Herbert, himself, focuses largely on Mr McIntyre’s VWF and acknowledges that he has not seen either the GP’s notes or the hospital records. He does not offer a specific comment on the extent to which Mr McIntyre’s arthritis affected his ability to perform his duties. The Trustee’s assertion that it is required to consider Mr McIntyre’s condition as at the date his employment ceased does not precludes consideration of his arthritis. It is illogical to argue as the Trustee appears to do that the Trustee must consider Mr McIntyre’s condition at the time his employment ceased but that it should not be required to consider the extent to which he was suffering from arthritis at that time. Dr Herbert’s report, which mentioned Mr McIntyre’s arthritis, pre-dates the cessation of Mr McIntyre’s employment and was made available to the Trustee during their consideration of Mr McIntyre’s case.

45. Mr McIntyre submitted further medical evidence to the Trustee in February 2003 but this has not been considered because of the conditions Mr McIntyre originally imposed on its distribution. He refused to allow the Trustee to pass the evidence to its legal advisers or to allow Mr Ashburner and Mr Baxter to see it. Mr McIntyre was not being entirely reasonable in this; it is not inappropriate for the Trustee to seek advice from its legal adviser nor is it inappropriate for Mr Ashburner and/or Mr Baxter to provide administrative support for the Trustee Board. However the Trustee’s refusal to consider the additional information on these grounds was disproportionate. Mr McIntyre had, after all, been told that it would consider additional medical evidence.

46. It will, inevitably, be more difficult at this stage to establish the extent to which Mr McIntyre was suffering from arthritis as at the time his employment ceased. This, however, does not warrant dismissing the possibility that Mr McIntyre’s arthritis was, at that time, sufficient to meet the requirements of the Rules. The Trustee did not pick up on it at the time and Mr McIntyre should not be penalised for this omission. I applaud the Trustee’s previous offer to consider the additional evidence offered by Mr McIntyre. It is a shame that this opportunity was missed.  Mr McIntyre must accept some responsibility for this but it is not a reason for the Trustee to step away from considering all the evidence available to it.

47. In view of the concern I have that the Trustee failed to consider the question of Mr McIntyre’s arthritis and the fact that it has medical evidence in its possession which it has yet to consider, I think it appropriate to remit the decision. In doing so, however, I express the view that it is not inappropriate for the Trustee to involve its legal advisers and senior pensions staff in the decision making process.  Advice provided by the Trustee’s legal advisers is covered by legal privilege and the trustee is not required to disclose it to Mr McIntyre. The final decision as to Mr McIntyre’s eligibility for incapacity early retirement must, of course, be taken only by the Trustee. I have no reason to believe that this will not be the case.

DIRECTIONS

48. I direct that, within 28 days of the date hereof, the Trustee shall reconsider Mr McIntyre’s application for an incapacity pension. It will consider whether the evidence it has enables it to make a decision concerning Mr McIntyre’s arthritis and, if not, will take steps to obtain such evidence as it requires. It may consider the further evidence Mr McIntyre has provided free of the restrictions he sought to place upon it.

DAVID LAVERICK

Pensions Ombudsman

14 September 2006

APPENDIX

Medical Evidence

1. In December 1996, Mr McIntyre was seen by a consultant surgeon, Mr McLoughlin. Mr McLoughlin placed Mr McIntyre at Stage II on the Taylor Pelmear Scale or 2V and 2SN on the Stockholm Scale. He said,

“… Mr McIntyre states that since approximately 1963/64, he began to use vibratory equipment … He used this type of equipment until approximately 1982 …

Since 1982, Mr McIntyre has been designated as a “work’s engineer” and that (sic) his work is now mainly of a supervisory nature.

…

PROGNOSIS

Mr McIntyre last came into contact with equipment which potentially can give rise to vibration white finger in 1982. In spite of (sic) his symptoms have persisted unabated. This is in accord with the consensus of opinion contained in the literature which would indicate that in the majority of cases, once the Stage II level on the Taylor Pelmear Scale is reached then even in the absence of further exposure to vibration, it is most unusual for the digital neurovascular symptoms ever to improve …

In theory, Mr McIntyre has further potential for employment for a further fifteen years prior to the statutory retirement age. If at any point during this time he is required once again to start to use vibratory equipment, then it would be reasonable to expect his digital neurovascular pathology to progress further beyond the Stage II level. He should therefore be counselled with respect to the nature and aetiology of his digital neurovascular disease and its potential for progression. In the light of this knowledge, his employers should be requested never again to employ him in any position where the use of this type of equipment is necessary. If they are unable to acquiesce to this suggestion and if for this reason, Mr McIntyre has to find alternative employment, then he will be at a considerable handicap within the labour market because of his occupationally related Raynaud’s phenomenon. This being more particularly the case since vibration white finger is a prescribed disease.

On the other hand, if he continues in his present employment where he is not exposed to vibration, then it would be reasonable to expect on the balance of medical probability that his digital neurovascular symptoms will persist at their present level but the attendant loss in manual faculty will remain a permanent disability for the rest of his life.”

2. The Taylor Pelmear Scale was published in 1975 and so predates the Stockholm Workshop Classification. It is an eight stage classification (0, OT, ON, OTN, 1, 2, 3, 4) on the basis of ‘signs and symptoms’ and ‘the interference with activities’. The signs and symptoms for Stage 2 are ‘blanching of one or more fingers with numbness, usually during winter only’. The ‘interference with activities’ is ‘slight interference with home and social activities; no interference with work’.

3. In March 1998, Mr McIntyre was seen by a consultant surgeon, Mr Doig. Mr Doig also placed Mr McIntyre at Stage II on the Taylor Pelmear Scale or 2V and 2SN on the Stockholm Scale. He said,

“Mr McIntyre tells me that he has been employed by North West Water for the whole of his working lifetime from April 1962 …

From 1968 until 1982 he was concerned with the installation and repair of mains water pipes and services. In the course of his work he regularly used the full range of pneumatic jack hammers and road breakers …

From 1982 to the present day he has been promoted to supervisor and he has minimal use of vibratory tools except for the occasional need to test new or repaired tools and machinery. He is able to carry out the duties of his present job as works engineer and supervisor without difficulty.

…

In terms of prognosis his symptoms are likely to remain stable to the present level in the absence of further vibration. He is able to do his present job without difficulty and he tells me he is not likely to have to return to using vibratory tools. He is therefore unlikely to be at any significant degree of handicap on the labour market.”

4. In March 2000, Mr McIntyre commissioned a report from an occupational physician, Dr Herbert. Dr Herbert explained that he had been asked, by Mr McIntyre, to provide an opinion as to the latter’s fitness to continue as a network engineer. He said that he had seen the report provided by Mr McLoughlin in 1996. Dr Herbert reported,

“Mr McIntyre is a 53 year old, Network Resource Engineer and former mains layer employed by United Utilities … since 1962.

He developed the syndrome known as hand-arm vibration syndrome, otherwise known as vibration white finger (VWF) during the course of his employment …

As a result of vibration white finger, he is affected by abnormal coldness, numbness, tingling and blanching of his fingers in both hands.

Mr McIntyre was initially employed as a mains layer between 1962 and 1982 … In 1982, Mr McIntyre ceased exposure to vibratory equipment when he was appointed Works Engineer.

…

Mr McLoughlin reported that digital neuro-vascular injury affected all of the fingers of both Mr McIntyre’s hands, sparing the thumbs. He thought the severity of his injury could reasonably be placed at Stage II Level on the Taylor Pelmear Scale or at 2L[4]\2R[4] Vascular: 2SN neurological on the newer Stockholm Workshop Scale.

…

At assessment, Mr McIntyre reported the following complaints:

· In cold weather or damp conditions, his fingers take on a “dirty grey” discolouration.

· The very tips of his fingers feel permanently numb and dead.

· He has difficulty with manual dexterity …

· His present work involves 80% site work, which includes cold damp conditions … Only 20% of his work is office bound and during the Winter, he feels it difficult to write for prolonged periods …

I have not had the opportunity of reviewing Mr McIntyre’s GP or hospital records, or his Occupational Health notes. However, at assessment, he does state that he has some arthritic problems in his knees and lumbar spine … He has had increasing problems over 10 years, since his early 40s. He states:-

· He has pain in his knees most days.

· He takes Ibuprofen …

· He has no problem walking, except on uneven ground.

· He states walking over uneven ground doing site work aggravates the problem with his knees.

· He states kneeling, especially in the Winter is painful.

· Also he feels that ladder work when accessing trenches is becoming increasingly difficult.

….

A brief description of Mr McIntyre’s job as a Network Resources Engineer is as follows:

A Network Resources Engineer is a supervisory position working 80% of his time on site and 20% in the office. Over 10 years, his site duties have increased. He states that when he first took up the post, he did 50% in the office and 50% on site. However, his site work now has increased to approximately 80% of the job, which involves more exposure to cold damp conditions.

His site duties include access and egress from excavations using ladders … He is required to work in culverts and chambers in damp, cold conditions … This includes the use of breathing apparatus … He uses a Clegg Hammer … frequently in his current duties … He is also required to go on standby and it is not unusual to be working 16 hours, 12 of which would be spent outside in the elements.

His office duties include the use of computers …

In 1982, Mr McIntyre ceased exposure to vibratory equipment when he was appointed to a supervisory role. However, he continues to work 80% of his time outdoors in all weathers, which involves cold and damp conditions, especially in Winter.

…

… it is reasonable to suggest according to the medical documentation, that Mr McIntyre needs redeployment in the immediate future with his current employers. He needs to avoid working outdoors in cold damp conditions.

If his redeployment … is not possible, it is likely that Mr McIntyre will face a difficult and prolonged job search on the open labour market …

OPINION & CONCLUSION
…Mr McIntyre … is disadvantaged in the open labour market …

· He is without any academic qualifications.

· … Mr McIntyre has restrictions on employment in many other jobs, eg. those requiring sustained physical effort, fine manual dexterity and working in exposures too cold.

· He has some limited transferable skills …

· He is disadvantaged … due to his prescribed disease.

… the essential problem … is expressed in the letter dated 21 February 2000 by … North West Water …

… this letter summarises the problem in that, to qualify for ill-health retirement, Mr McIntyre has to have:-

· A permanent condition.

· Be prevented from performing his present job.

· The condition should prevent him from taking up another job with North West Water or any other employer, except at a significantly reduced level of pay.

… Mr McIntyre’s condition of vibration white finger is permanent, as indicated … by Mr McLoughlin.

It is Mr McIntyre’s current contention that, due to the fact that he spends 80% of his time in site, he has increasing problems now with his present employment as Network Resource Engineer, and is incapable of completing his present job description. He fears he will have to terminate this employment in the near future.

If he does … then he is unlikely to find resettlement in suitable work with North West Water, and is likely to have great difficulty in finding permanent regular employment in the open labour market. Even if he does, it will be at a greatly reduced level of pay …”
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