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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr AW Warren

Applicant’s representative:
FPC Financial Service Ltd (FPC)

Pension arrangement:
Oroc (1998) Ltd (Save & Prosper Policy Nos. MA4316439AA-AF) (the Plan)

Respondent:
J.P. Morgan Fleming Marketing Limited 

(Save & Prosper)

MATTERS FOR DETERMINATION 

1. Mr Warren alleges that Save & Prosper delayed payment of transfer values from his policies with the result that his funds had significantly reduced in value by the time the transfer was effected. Thus Mr Warren contends that he suffered a financial loss as a result of Save & Prosper’s actions.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Warren had a policy with Save & Prosper that made up his Personal Pension Plan. It was divided up into six separate segments. The policy was an occupational arrangement through Mr Warren’s employer (OROC (1998) Ltd) and the funds were invested in equity based investments. Acting on the advice of FPC, Mr Warren decided to transfer the funds held within the plan from Save & Prosper to a Scottish Widows Stakeholder Pension Scheme. He made that decision as Save & Prosper had decided to stop providing an income drawdown facility that Mr Warren wished to use. 

4. On 29 May 2002 FPC wrote to Save & Prosper enclosing a Scottish Widows transfer application form which had been signed by Mr Warren on 25 May 2002. FPC said that Save & Prosper had already confirmed that there would be no penalty on transfer as Mr Warren had reached the selected retirement date under the Plan. FPC asked Save & Prosper to complete certain sections of the form and to forward it directly to Scottish Widows, at an address provided, together with the relevant transfer monies. The last two paragraphs of the letter said:

“If you require any discharge forms completing, please could you forward them to this Office at your earliest convenience for onward transmission to Mr Warren. 

I trust all is in order, however if you have any queries please do not hesitate to contact me on the above number”.

5. Also on 29 May, FPC sent Scottish Widows the relevant application form in respect of the transfer of benefits from the Plan. 

6. On 24 June Save & Prosper wrote to FPC enclosing a policy statement for part of the Plan. The statement showed that Mr Warren had reached his retirement date of 20 June 2002 although Save & Prosper had not put the benefits into payment. The statement informed Mr Warren that he could take his benefits at any time between then and 20 June 2017 (when Mr Warren would be aged 75). 

7. On 26 June FPC wrote to Save & Prosper referring to their letter dated 29 May and to a telephone conversation that had taken place earlier that day with a named member of Save & Prosper’s staff. The letter said:

“We asked (in that letter) if you required any further discharge forms that these should be forwarded to this office. As you have not replied, we assumed the transfer has been completed. On speaking to Vanessa today I was told that discharge forms are required and would be sent out. As this has taken almost a month for you to advise us of these additional forms, I expect the transfer to be backdated to 30 May when our first letter would have arrived with you. I would be grateful if you could confirm in writing that the transfer will be backdated so that our client will not be disadvantaged”.

8. On 26 June Save & Prosper wrote to FPC enclosing a Policy Statement for each of the six policies. The Policy Statement set out a quotation of the transfer value and Save & Prosper’s requirements to effect the transfer, ie a completed transfer request form (discharge form) and transfer application form. The transfer value quoted was not guaranteed; Save & Prosper said it would calculate the transfer value and surrender the units on the day it received a valid transfer form (or the date shown on the transfer form). The total value and transfer value of the policies was £105,702.71 as at 26 June 2002.

9. On 27 June Save & Prosper wrote to FPC referring to FPC’s letter of 26 June 2002 saying that the discharge forms had been dispatched to FPC on 26 June and that it would not be possible to backdate the transfer date to 30 May as requested since procedures did not allow a price to be allocated before the date of receipt of the discharge form.

10. On the same day Save & Prosper wrote to Mr Warren, with a copy to FPC, referring to an enquiry he had made about his retirement benefits and: 

10.1. gave him an estimate of his retirement benefits should he purchase an annuity based on the total fund value or elect to take a tax free cash sum and a reduced pension; 

10.2. explained that the figures were for illustration purposes only and were not guaranteed since the actual amounts would depend on the bid price of the units allocated to Mr Warren’s account and the prevailing annuity rates in force at the date of retirement; and

10.3. explained that should Mr Warren choose to transfer his fund to another insurance company (the Open Market Option), his account would usually be valued on the first working day following receipt of his written instructions. Any tax-free cash sum would be paid to him with the balance of the fund passed to the insurance company chosen. Save & Prosper said it would require the other insurance company’s proposal document, a copy of its benefit quotation and completion of a form that was enclosed with the letter. 

11. On 3 July FPC sent the necessary Save & Prosper forms to Mr Warren for completion. Mr Warren returned them to FPC on 6 July. He said that the transfer value of the Plan in May 2002 was £118,674.20 and in the short period since then it had dropped to £105,702.71. He said that the shortfall of approximately £13,000 was a very substantial amount and too much to lose.

12. FPC sent the Save & Prosper forms requiring Scottish Widows’ input to Scottish Widows on 6 July asking for the relevant sections to be completed and the forms returned directly to Save & Prosper. 

13. On the same day FPC sent Save & Prosper the remaining, completed forms and said that further forms would be sent by Scottish Widows. FPC complained about the refusal to backdate the transfer request to 30 May as their letter dated 29 May had specifically asked for any forms that needed to be completed to be issued immediately so that the transfer could proceed. They said that the value then was £118,674.20, but because it had taken Save & Prosper until 26 June to issue the forms the value had reduced to £105,702.71. As a result Mr Warren’s fund had lost £12,971.49. FPC asked Save & Prosper to reconsider the request to backdate the transfer date to 30 May.

14. On 5 August FPC sent a fax to Save & Prosper referring to a telephone conversation that had taken place on 2 August during which Save & Prosper had confirmed that it had received the completed discharge forms from Scottish Widows on 22 July and that the date allocated to the transfer would be 23 July. [At that date the transfer value was approximately £94,000]. FPC said that they wanted to make a  complaint about the handling of the transfer. They said that the whole process had taken two months to complete and that one month of that time was due to the time taken for Save & Prosper to issue the relevant discharge forms for signature.

15. On 1 November Save & Prosper wrote to FPC saying that they had completed the investigation into the complaint and: 

“…Mr Warren’s accounts are invested in equity based investments and as such are subject to market fluctuations. From time to time we are asked to provide a valuation of a client’s funds, and the value we quote is for illustration purposes only.

When a client decides to transfer their funds, we can only value those funds based on the bid price of the units on the next working day after we receive all the necessary documentation for the transaction. For the reasons mentioned above, the illustrations given earlier can never be guaranteed as the value of those funds could have fallen in the meantime and we would incur a financial loss if we honoured the higher value.  By the same token, if the value of the account had risen, I am sure you would expect us to pay the higher value…

I see from our file that on 29 May you sent us a transfer application form for Scottish Widows. However, as this was not one of our forms and did not provide us with a suitable discharge, we were unable to value the plan for transfer and complete the transaction.

Although this is not guaranteed, we have standard times for processing this type of transaction. As we were experiencing high volumes of work of this nature at the time, we were not able to process the transfer within the standard time [later confirmed to be 5 working days] and I can only apologise. I am a little surprised that you did not raise the issue until a month later as in your letter dated 26 June 2002. If you had done so earlier, we would have taken the necessary corrective action and sent you our discharge form by return of post as we, in fact, did when you contacted us on 26 June 2002.

The final documentation for the transfer was received by us on 22 July 2002 and the transfer value is based on the bid price of the respective units on the next working day i.e. 23 July 2002…”

16. Mr Warren referred the matter to me saying that Save & Prosper had been aware of the fact that he wished to transfer his funds but had delayed providing him with the documentation needed to effect such a transfer. He said that the value of his funds should be calculated as at 30 May 2002 and that Save & Prosper should compensate him for the difference between the value of his fund at that date, i.e £118,674.20, and the transfer amount of £94,250.52.

17. In response Save & Prosper said it felt that it had dealt with the complaint fairly and in accordance with procedures. Its procedures required the discharge forms to be signed and dated by both parties before a transfer value could be calculated. The standard timescale of five working days for processing a transfer request is set for internal management purposes only. It is not a contractual obligation and the time taken will fluctuate dependent on work volumes.

18. Save & Prosper say that neither Mr Warren, nor his adviser, took steps to protect the funds during the transfer process by, for example switching the funds to less volatile investments.

19. The transfer value of Mr Warren’s Save & Prosper policy was paid to Scottish Widows on 8 November 2002 following instructions to proceed from FPC on 4 November. The transfer value paid was that calculated at 23 July 2002, ie £94,250.52. Had it been re-calculated at 8 November, it would, according to Save & Prosper have been £93,776. The transfer value was invested in Scottish Widows’ Property Fund.

CONCLUSIONS

20. FPC wrote to Save & Prosper on 29 May 2002 enclosing a completed Scottish Widows transfer application form in respect of a transfer of benefits from Mr Warren’s existing plan with Save & Prosper to a Scottish Widows Stakeholder Pension Plan. Save & Prosper made the transfer based on the  value as at 23 July. In that 8-week period (bar one day) the value of the plan dropped by £24,423.68. Mr Warren contends that the time taken to transfer the funds was too long and that Save & Prosper was responsible for the delay. He seeks compensation for what he contends is a financial loss.

21. In their letter of 29 May 2003, FPC made it clear that if Save & Prosper needed any discharge forms to be completed then these should be sent to FPC. Save & Prosper received that letter on 30 May. Save & Prosper did require further forms but failed to tell FPC of this. FPC only learnt of such a need when telephoning Save & Prosper on 26 June. Following that telephone call Save & Prosper then acted with all speed and immediately sent out the forms and gave a transfer value as at that date. However, almost four weeks had gone by without any action by Save & Prosper. In that time alone the value of Mr Warren’s fund had fallen by a substantial amount. Given that the lack of the discharge forms was a major stumbling block to the prompt transfer of the funds the failure to act on FPC’s letter was unfortunate to say the least. 

22. In response to FPC’s complaint Save & Prosper acknowledged that it did not process the transfer within its standard time of 5 working days because of high volumes of work involving transfers at that time. Save & Prosper say that the standard time is not contractual and I accept that, but my concern is with maladministration and not just with matters of contract.  Save & Prosper appear to me to have only acted in a diligent manner when FPC chased progress on 26 June 2002.  I do not see validity in Save & Prosper’s argument that Mr Warren or his adviser should have taken pre-emptive action to protect his funds against Save & Prosper’s maladministration.

23. Given that Save & Prosper was aware of exactly what forms were still outstanding when they received FPC’s letter on 30 May 2002 I consider that their failure to provide FPC with the forms as soon as possible and certainly within the standard time amounted to maladministration. If the forms had been issued promptly, FPC would have received them not later than 6 June, rather than 27 June 2002. I am confident that if that had happened then FPC would have quickly sent the forms to Mr Warren for him to sign and that the whole process would have been brought forward by three weeks. In view of this, I consider that it would be reasonable to assume that all the forms for the transfer would have been with Save & Prosper by 1 July 2002 and that the transfer value would have been based on the bid price of the respective units on the next working day i.e. 2 July 2002. 

24. I understand from Save & Prosper that the following would have been the values of  Mr Warren’s fund  at the relevant dates:

Value at:


2 July ‘02
 23 July ‘02

£102,304.17
 £94,250.52

25. I understand from Scottish Widows that the following would have applied to Mr Warren’s fund:

Date
2 July ‘02
23 July ‘02

Unit price –

Property Fund
120.5
120.3



26. A transfer value of £102,304.17 paid on 2 July 2002 would have purchased 84889.73 units in the Scottish Widows Property Fund. In the event Mr Warren was able to purchase only 78346.23 units in that fund. 

DIRECTION

27. Within 28 days of this determination, Save & Prosper should make an appropriate payment to Scottish Widows to purchase 6553.5 units in the Property Fund, such units to be added to Mr Warren’s holding.

DAVID LAVERICK

Pensions Ombudsman

12 January 2005
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