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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr A Booth

Scheme
:
4 Imprint Group Pension Scheme

Trustee
:
4imprint Pension Trustee Company Limited (the Scheme Trustees) 

MATTERS FOR DETERMINATION 

1. Mr Booth’s application concerns the transfer of his benefits in the Scheme (formerly the Bemrose Corporation Pension Scheme (BCPS)) to the Bemrose Group Pension Scheme (BGPS).  He says that his benefits were not adequately protected and he has in consequence suffered a financial loss.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT LEGAL PROVISIONS

Statutory provisions

3. Section 73(2) of the Pension Schemes Act 1993 (the Act) provides that a member’s accrued rights may be transferred to another occupational pension scheme with a view to the member acquiring rights under the receiving scheme.  Section 73(4) provides that except in limited circumstances the consent of the member must be obtained.

4. Regulation 12 of the Occupational Pension Schemes (Preservation of Benefit) Regulations 1991 deals with the transfer of a member’s accrued rights without consent.  Regulation 12 provides:

(1) For the purposes of section 73(4) of the Act, a scheme may provide for the member’s accrued rights to be transferred to another occupational scheme …without the member’s consent where the conditions set out paragraphs (2) and (3) of this regulation are satisfied.  

…(2) The condition set out in this paragraph is that the rights of a group of members are being transferred from the transferring scheme to the receiving scheme and either

(a) the transferring scheme and the receiving scheme apply to employment with the same employer; or

(b) the transferring scheme and the receiving scheme apply to employment with different employers, the member concerned is one of a group in respect of whom transfers are being made from the transferring scheme to the receiving scheme, and either

(i) the transfer is a consequence of a financial transaction between the employers: or

(ii) [concerns connected employers and is not relevant] 

(3) The condition set out in this paragraph is that the relevant actuary certifies to the trustees or managers of the transferring scheme that 

(a) the transfer credits to be acquired for each member under the receiving scheme are, broadly, no less favourable than the rights to be transferred; and

(b) [concerns discretionary benefits and is not relevant]

..(4B) Where it is proposed that a member’s accrued rights are to be transferred in accordance with this regulation, information about the proposed transfer and details of the value of the rights to be transferred (including rights in respect of death in service benefits and survivors’ benefits) shall be furnished to the member not less than one month before the proposed transfer is due to take place.”
The Scheme Trust Deed and Rules

5. At the relevant time the Scheme was governed by a Trust Deed and Rules dated 1 May 1996.  Clause 7 of the Trust Deed dealt with power to transfer out and subsection (a), headed “Statutory right to a transfer”, said:

“If a Member, who has acquired a right (in accordance with Rule 12(o)) to the cash equivalent of benefits accrued to or in respect of him, requests the Trustees in writing to transfer the cash equivalent to a Retirement Benefits Scheme or Personal Pension Scheme, the Trustees shall transfer the cash equivalent in accordance with the cash equivalent transfer provisions of the Pensions Act.”

6. Subsection (e) of Clause 7 under the heading “Transfers without Member’s consent” provided:

“The Trustees may make a transfer to a Retirement Benefits Scheme without the Member’s consent if

(i) the Scheme and the other Retirement Benefits Scheme apply to employment with the same employer, or

(ii) the Scheme and the other Retirement Benefits Scheme apply to employment with different employers, and the Member concerned is one of a group of individuals in respect of whom transfer are being made from the Scheme to that scheme and either:-

(A) the transfer is a consequence of a financial transaction between the employers, or 

(B) the employers are connected employers as defined in regulation 42(2) of the Occupational Pension Schemes (Contracting-out) Regulations 1984.

The Actuary shall certify to the Trustees that the transfer credits acquired for the Member under the other Retirement Benefits Scheme are at least equal in value to the rights being transferred.”

BGPS Trust Deed and Rules
7. BGPS is governed by a Definitive Trust Deed and Rules dated 3 September 2000.  Schedule B applies to Former Henry Booth Members such as Mr Booth.  Schedule B provides:

“Notwithstanding any of the provisions of this schedule …. The basis of benefits provided for Former Henry Booth Members will be in accordance with the terms of the Former Scheme on 2nd September 2000 in respect of service up to that date but by reference to earnings history up to Normal Pension Date (or earlier date of leaving service whether under Rule B1.2 or otherwise).  This basis is summarised in the provisions of this schedule.”

8. Rule B9 deals with leaving service and says (in so far as is relevant):

“B9.1 A Former Henry Booth Member who …. leaves Service before the Normal Pension Date without benefits becoming payable under Rule B4 [early retirement benefits] shall be entitled to benefits in accordance with this Rule and the Preservation Requirements.

B9.2 The Former Henry Booth Member will be entitled to a pension at the Normal Pension Date.  The pension shall be calculated as under Rule B3 as if the date of leaving Service was the Normal Pension Date.”

9. Rule B3.1 says:

“… on retirement from Service at the Normal Pension Date the Trustees shall pay to the Former Henry Booth Member an annual pension equal to 1/60th x Former Henry Booth Pensionable Service x Former Henry Booth Final Pensionable Salary.”

10. “Former Henry Booth Final Pensionable Salary is defined in Rule B1.1 as meaning:

“…in respect of a Former Henry Booth Member the highest annual average of Former Henry Booth Pensionable Salary determined on each 6th April for any three consecutive years in Former Henry Booth Pensionable Service or subsequent Service ending in the ten years before Normal Pension Date (or earlier date of leaving Service.”

11. Rule B1.1 also provides that 

“Former Henry Booth Pensionable Salary” “in respect of a Former Henry Booth Member shall be determined on 6th April for the Scheme Year starting on that date and means the Member’s total earnings in the previous tax year.”

12. “Former Henry Booth Pensionable Service” is defined as meaning:

“the pensionable service (in years and complete months) credited to the Former Henry Booth Member as representing his pensionable service under the Former Scheme up to and including 2nd September 2000…”

13. Rule B1.2 provides:

“A Former Henry Booth Member may by giving written notice to the Trustees elect to be treated as having left Service for the purpose of this schedule in which case he will be treated as having left Service for the purpose of this schedule when the election takes effect.”

14. “Service” is defined as meaning service with any of the “Employers” which in turn is defined as the Bemrose Group Limited and any participating employers.

MATERIAL FACTS

15. Mr Booth was a member of BCPS.  In July 2000 the printing division of Bemrose Corporation plc was sold to Henry Booth Group Limited (HBGL), part of the Bemrose Group.  HBGL participated in BCPS for a short period before BGPS was established. 

16. HBGL wrote to members of BCPS on 18 August 2000.  The letter recorded that it was part of the sale and purchase agreement that a new pension scheme would be set up and that this would commence from 3 September 2000.  The letter enclosed an announcement about the new scheme, BGPS.  The announcement said that membership of the new scheme was voluntary and that members were not required to contribute to the scheme but the Bemrose Group would pay contributions based on the period of continuous service as a member of BGPS, the Scheme and any predecessor scheme.  About members of BCPS, the announcement said:

“Special conditions applying to members of the [BCPS]

Benefits to be transferred to the Scheme

Membership of the BCPS will cease on 2 September 2000.  This means that no more benefits will be earned under the BCPS after this date.  The benefits that members earned in respect of service up to 2 September will, in due course, be transferred to the Scheme, and will change in line with future changes in salaries.  

For example, a member who had completed 12 years’ service at 2 September 2000 under the BCPS would have built up a pension of 12/60ths, or 20%, of Final Pensionable Salary payable from normal retirement age.  After the transfer has been completed, the Scheme will be responsible for paying the member the pension of 20% of Final Pensionable Salary from his/her normal retirement age.  Final Pensionable Salary will be calculated at the time a member retires, dies or leaves service.

Therefore the total retirement benefits payable from the Scheme will be the benefits transferred from the BCPS plus the pension bought from the proceeds of the member’s individual account.”

17. An application form was attached.  That form was divided into Parts A and B.  Part A was an application to join the Scheme.  Part B was for completion if the member decided against joining the new scheme.  

18. On 27 August 2000 Mr Booth wrote to HBGL.  Mr Booth said that it was his view that BGPS did not provide comparable pension arrangements to BCPS and he did not wish to join BGPS but wanted his Scheme benefits transferred with effect from 3 September 2000 to a section 32 policy.   Mr Booth requested a transfer value.  The next day Mr Booth wrote to the Chairman of the Scheme Trustees with a copy of his letter dated 27 August 2000.  Mr Booth said that he did not want his benefits in the Scheme transferred to BGPS.  He said that he wanted his preserved benefits transferred to a section 32 buy out policy and he requested a transfer value. 

19. On 30 August 2000 Mr Booth signed and returned (to HBGL) Part B of the Application From which said:

“PART B – Decline to join the Scheme
I have decided NOT to join the Scheme.

In reaching this decision, I recognise and accept that I shall not be entitled to any of the benefits from the Scheme.  Further, I shall not be admitted to Membership of the Scheme at a later date without the specific consent of the Company, and the Trustees of the Scheme, and then only on terms as notified to me.  

20. The Administrators of BCPS, William M Mercer Limited (Mercer), acknowledged Mr Booth’s transfer request by letter dated 20 October 2000.  Mercer wrote to Mr Booth on 15 December 2000 giving a transfer value of £639,357, guaranteed until 15 March 2001.  Mercer wrote further on 18 December 2000 with a breakdown setting out how that transfer value had been calculated.    

21. Mr Booth, by memo dated 21 December 2000 sent to HBGL and copied to Mercer, said that the salary and bonus figures used to calculate his transfer value were incorrect.  Mr Booth set out his figures and asked HBGL to confirm to Mercer the correct details.  Mr Booth wrote to Mercer on 28 December 2000 and 15 January 2001 with revised figures.  HBGL wrote to Mercer on 15 January 2001 referring to salary, bonus and P11D figures which had been supplied by HBGL to Mercer for Mr Booth on 13 November 2000.  HBGL apologised that some of the details had been incorrect and set out revised figures.  Mercer wrote to Mr Booth on 23 January 2001 confirming receipt of the revised details which had been forwarded to the Scheme Actuary.  By then, BCPS had been renamed the 4imprint Group Pension Scheme, ie the Scheme).  Mercer said that Mr Booth would be contacted again.

22. The next Mr Booth heard was when he received Mercer’s letter dated 14 May 2001 which said: 

“I refer to our previous correspondence regarding the proposed transfer of your benefits from the [Scheme]  (formerly [BCPS]).  

The guarantee period in respect of our transfer value quotation of 15 December 2000 has expired.  

Your benefits in [the Scheme] will be transferred to the [BGPS] as disclosed in the announcement from the Bemrose Group to you dated 18 August 2000.

The Trustees do not need your consent before proceeding with this transfer because the Scheme Actuary has signed an actuarial certificate confirming that your transfer credits and discretionary benefits in the [BGPS] are broadly no less favourable than the rights and discretionary benefits you would have been entitled to in the [Scheme].”

23. Mr Booth’s Scheme benefits accrued up to 3 September 2000 were transferred to BGPS on 29 May 2001.  Mr Booth requested a fresh transfer value by letter dated 31 May 2001 which request was dealt with by the administrators of BGPS, Pricewaterhouse Coopers (PWC).  PWC wrote to Mr Booth on 13 August 2001 saying Mr Booth’s Scheme benefits accrued up to 3 September 2000 had been transferred to BGPS on the basis that Mr Booth would receive identical benefits based on service up to 2 September 2000, including continuing linkage of his benefits with future increases in salary.  PWC referred to provision in rule B1.2 of the rules of BGPS for Mr Booth to discontinue that future salary linkage.  PWC advised that the transfer value available to Mr Booth from BGPS as at 7 August 2001 was £565,616.  

24. Mr Booth wrote to PWC on 16 August 2001 stating that the final pensionable salary used in their calculation (£74,343.94) was incorrect and asking for details as to how that figure had been reached.  There was further correspondence about, in the main, the correct calculation of that salary.  The matter was not resolved and a meeting took place between Mr Booth and his solicitor, PWC’s actuary and the Chairman of the Trustees of BGPS.  On 11 October 2001, the day after the meeting, Mr Booth wrote to the Chairman of the Trustees of BGPS giving notice that he wished to discontinue future salary linkage of his benefits accrued up to 2 September 2000  as provided for by rule B1.2.  Mr Booth’s election took effect from 31 October 2001.  His benefits under BGPS have since been based on a final pensionable salary as at 31 October 2001 of £74,871.  Mr Booth does not dispute that figure.  

25. Mr Booth remained concerned about the way in which the transfer had been handled and he wrote to the Scheme Trustees on 4 April 2002.  Mr Booth had taken legal advice and his complaint to the Scheme Trustees was made on the basis of advice received from Wrigleys, solicitors, set out in a letter dated 13 March 2002 and referred to in more detail below.  

26. The individual Trustees of the Scheme were replaced on 16 April 2004 by a corporate Trustee, 4imprint Pension Trustee Company Limited.  References to the Scheme Trustees in this determination denote the Scheme Trustees and their successor company.  

WHAT MR BOOTH SAYS
27. Mr Booth’s complaint is made only against the Scheme Trustees.  He did consider, with his solicitor, the possibility of bringing a complaint against the Trustees of BGPS but decided against that course.  

28. Mr Booth says that his benefits in the Scheme were transferred to BGPS but were not adequately protected.  Essentially Mr Booth feels that the Scheme Trustees failed to consider properly the position of members such as him who decided against joining BGPS and failed to ensure that such members’ benefits were properly protected.  

29. Mr Booth says he has suffered a financial loss based on the difference between his Scheme benefits based on his final pensionable salary as at 2 September 2000 of £77,064.75 and benefits under BGPS based on a final pensionable salary  of £74,871 as at 31 October 2001 (the date from which Mr Booth’s BGPS benefits were de-linked from his current salary).  

30. Mr Booth’s submission is set out in a letter dated 13 March 2002 from Wrigleys, solicitors instructed by Mr Booth.  Mr Booth said that he became a deferred member of the Scheme on 2 September 2000 and never became an active member of BGPS.  Mr Booth says that as his benefits had been transferred without his consent, the only way in which the transfer could have been undertaken properly was on the basis that Mr Booth received broadly equivalent benefits in the receiving scheme.    Mr Booth says that as far as he is aware the Scheme Trustees did not enter into any written agreement with the Trustees of BGPS which related to the transfer of Mr Booth’s rights as a deferred pensioner.  The Scheme Trustees and  their advisors had treated Mr Booth as a continuing active member and did not convey details of Mr Booth’s final pensionable salary  to the Trustees of BGPS or arrange for Mr Booth to be treated as a deferred pensioner by the receiving scheme, BGPS.  Mr Booth pointed out that the announcement dated 18 August 2000 did not refer to the rights of deferred pensioners, neither do the Trust Deed and Rules of BGPS.  Both appear to have been prepared on the basis that all transferring members would continue as active members.  

31. Mr Booth referred to Schedule B of the Trust Deed and Rules governing BGPS, which dealt with transferring members.  Mr Booth said that under BGPS, a member’s rights by reference to service in the Scheme continued to accrue by reference to salary.  If a member wished to terminate the linkage he was required to give notice to the Trustees of BGPS in accordance with B1.2.  Mr Booth argues that as a deferred pensioner in the Scheme his rights crystallised automatically on 2 September 2000 and he had no need to de-link his pension rights from his current salary as he was asked to do. 

32. Mr Booth says that had the matter been dealt with properly, he would be entitled to a deferred pension calculated by reference to a final pensionable salary as at 2 September 2000 of £77,064 (as set out in Mercer’s letter).  The resultant deferred pension would have benefited from revaluation from that date.  Instead, as Mr Booth was obliged to give notice to the Trustees of BGPS,  such notice was not given until 31 October 2001 by which time Mr Booth’s final pensionable salary  was £74,871.  

33. Mr Booth says that he was not made aware of Clause B1.2 until it was mentioned in his correspondence with PWC.  Mr Booth says that at the time when his benefits were transferred from the Scheme to BGPS, 29 May 2001, he did not received any information about clause B1.2 nor did he receive information about the Rules of BGPS, nor did he receive a copy of BGPS members’ booklet.  

THE SCHEME TRUSTEES’ RESPONSE
34. The Scheme Trustees referred to the announcement dated 18 August 2000.  The terms upon which Mr Booth’s benefits were transferred were detailed in paragraph 3 of the announcement.  The transfer was made without member consent and certified by the Scheme actuary under the GN16 procedure.

35. Mr Booth ceased accruing benefits under the Scheme on 2 September 2000.  He did not withdraw from the Scheme before that date and therefore did not become entitled to deferred benefits in the Scheme.

36. All active members of the Scheme employed in the Bemrose Group were offered membership of the BGPS effective from 3 September 2000.  All active members of the Scheme employed in the Bemrose Group had their benefits transferred to BGPS in accordance with paragraph 3 of the announcement which reflected the terms and conditions of the sale agreement and stated that the benefits in BGPS should be:

“the same or better than the corresponding benefits which were prior to the Member Transfer Date accrued by reason of that Transferring Employee’s membership of the Seller’s Scheme ….but based on the member’s earnings when he or she leaves the employment of the Buyer (or otherwise ceases to meet the requirements by which they could continue to be active members of the Buyer’s Scheme) and not on the earnings when he or she ceases to be in Pensionable Service under the Seller’s Scheme.”

37. The announcement detailed, in paragraph 3, benefits earned in respect of service up to 2 September 2000 under the Scheme would be transferred to BGPS and change in line with future changes in salaries.

38. The Scheme Trustees said that had Mr Booth terminated his membership of BGPS on 3 September 2000 his benefit entitlement would have been to all intents and purposes the same as that under the Scheme as that was the intention of the protection and the basis upon which the GN16 certificate could be signed.  If Mr Booth’s termination of membership was at a later date then his final pensionable salary would be calculated at that time.  The intention appeared to have been that members would have their benefits accrued up to 2 September 2000 protected by taking account of future salary increases.  In most cases this would have benefited members but in the case of Mr Booth apparently it had not.  

39. The Scheme Trustees considered that Mr Booth’s benefits were properly calculated under the Scheme and transferred in accordance with a sale and purchase agreement specifically designed to protect accrued rights.  It appears that due to the date of calculation of final pensionable salary under BGPS Mr Booth’s benefits are lower than those which would have been provided under the Scheme as at September 2000.  The Scheme Trustees sought to protect benefits both immediately before and after the transfer but Mr Booth’s position seems to have been brought about by earnings changes after the transfer.

40. The Scheme Trustees said that they relied upon information provided by the employer, HBGL, about Mr Booth’s earnings.  

41. The Scheme Trustees said that any transfer value now paid to Mr Booth would need to be scaled down although this would not have occurred in 2000.  The Scheme, in common with many other schemes, now scales down transfer values to ensure that a transferring member does not take more than his or her “share” of the fund.  The Trustees suggested that, if scaling down currently applies to BGPS, it would be inappropriate for the Scheme to cover any shortfall caused by it not being applied to Mr Booth.  They argue that any liability should be restricted to the difference between Mr Booth’s unreduced Scheme transfer value as at 15 December 2000 and the current full cash equivalent value of his BGPS benefits (ie, the transfer value that would be payable from BGPS without scaling down).

42. The Scheme Trustees said that they were unable to comment on the provisions of BGPS but said that it appeared that Mr Booth may have been able to take decisions that would have prevented a reduction in his final pensionable salary as a result of reduced earnings post transfer.  For example, if:

(a) Mr Booth had taken the opportunity to de-link the benefits accrued up to 2 September 2000 from future changes in earnings on 3 September 2000 (this was apparently possible as detailed in correspondence between Mr Booth and the Trustees of BGPS);

(b) Mr Booth had stayed in the (non contributory) BGPS, he would have accrued further years of pensionable service giving an enhanced pension;

(c) Mr Booth had drawn his benefits on 3 September 2000, his pension would be based on the higher final pensionable salary.

CONCLUSIONS
43. Although Mr Booth’s complaint is made only against the Scheme Trustees, I have had to consider Mr Booth’s position under BGPS.  

44. Mr Booth’s application centres upon the loss generated by the reduction in his final pensionable salary from £77,064.75 on 2 September 2000 to £74,871 as at 31 October 2001.

45. The agreement reached on the sale and purchase (set out in paragraph 16 above) was that BGPS would provide the same (or better) benefits accrued by the member prior to the transfer but based on the member’s earnings when he left the employment of HBGL (the Buyer) and not on the member’s earnings when he ceased to be in pensionable service under the Scheme.  That agreement is reflected in the relevant BGPS rules, which are set out above.  Mr Booth’s pensionable service under the Scheme ceased on 2 September 2000.  His BGPS benefits are based not on his final pensionable salary at that date but on his final pensionable salary on 31 October 2000, pursuant to his election under rule B1.2 to de-link his future salary.   

46. As a member of BGPS Mr Booth is bound by the rules of that scheme.  It seems that for some time after Mr Booth had been told that his Scheme benefits had been transferred, he did not appreciate that he had become a deferred member of BGPS.  But Mercer’s letter dated 14 May 2001 was clear on that point and Mr Booth ought to have realised that, despite his earlier expressed wish not to join BGPS, his Scheme benefits had been transferred to BGPS without his consent.  Mr Booth’s benefits under BGPS and his resulting transfer value were calculated in accordance with the Rules of BGPS.  I do not agree with Mr Booth that he had no need to make an election under rule B1.2.  

47. PWC’s letter dated 13 August 2001 mentioned rule B1.2.  Any suggestion that that provision ought to have been brought to Mr Booth’s attention earlier would be a matter for the Trustees of BGPS, not the Scheme’s Trustees.  In any event, the announcement dated 18 August 2000 set out the basis upon which benefits would be transferred to BGPS and made it clear that benefits earned in respect of service up to 2 September 2000 and transferred to BGPS would change in line with future changes in salary.  Although I appreciate that Mr Booth did not, at the time that announcement was issued, intend that his Scheme benefits would be transferred to BGPS, once he had been notified that a bulk transfer had taken place, he ought to have realised that he became subject to the terms of the announcement.  Further, rule B1.2 was specifically drawn to Mr Booth’s attention by PWC in their letter dated 13 August 2001 but it was not until almost two months later, on 11 October 2001,  that Mr Booth elected under that rule to be treated as having left service.  

48. Turning now to actions of the Scheme Trustees, Clause 7(e) of the Trust Deed permits in certain circumstances a transfer without member consent.  In Mr Booth’s case, the situation is that envisaged by clause 7(e)(ii)(A).  The Scheme Trustees must obtain an actuary’s certificate that the transfer credits acquired for the member under the other scheme are at least equal in value to the rights being transferred.  Guidelines on the certificate are given in Guidance Note 16 (GN16) published by the Institute and Faculty of Actuaries.  

49. The actuary’s certificate did not absolve the Scheme Trustees of their fiduciary duty to act in the best interests of the Scheme’s beneficiaries. The Scheme Trustees must consider the benefits offered for each member on transfer and  the Scheme Trustees may be in breach of trust if they agree to a transfer which reduces any member’s past service benefits. 

50. Mr Booth has not suggested that his benefits in BGPS would have been worth less than his Scheme benefits if he had immediately (ie with effect from 3 September 2000) terminated his membership of BGPS or elected to de-link his future salary with effect from that date.  The reason why Mr Booth’s BGPS benefits may be worth less than his Scheme benefits is because of the continuing linkage (until 31 October 2001) to  his final pensionable salary.  I do not see how the Scheme Trustees can be held responsible for that situation.  

51. There are however, matters which concern me, the first  being whether it was appropriate for Mr Booth to have been included in the bulk transfer.  Section 94 of the Act gives a statutory right for a member of an occupational pension scheme, when his pensionable service terminates, to a cash equivalent transfer value.  That statutory right is reflected in Clause 7(a) of the Trust Deed governing the Scheme.  Mr Booth’s pensionable service in the Scheme ended on 2 September 2000 and he exercised his statutory right by requesting a cash equivalent transfer value.  

52. I take the view that a member who has triggered his statutory right to a cash equivalent transfer value before the signing of a GN16 certificate has a legal entitlement to the transfer value requested.  The trustees cannot instead proceed with a bulk transfer including that particular member.  I consider it was maladministration by the Scheme Trustees to allow Mr Booth’s request for a transfer value in effect to be overridden by the subsequent bulk transfer.  

53. Although Mr Booth was provided with a transfer value, guaranteed until 15 March 2001, by Mercer on 15 December 2000, the transfer value quoted was incorrect.  HBGL’s letter of 15 January 2001 apparently confirms the provision of incorrect information to Mercer. I find that the provision of an incorrect transfer value was maladministration.  Although the Scheme Trustees have said that they relied on earnings information from HBGL, which information was incorrect, HBGL supplied the correct details on 15 January 2001, which Mercer confirmed (by letter dated 23 January 2001) had been passed to the Scheme Actuary.  Notwithstanding, no revised transfer value was provided to Mr Booth.

54. Regulation 12(4B) of the Occupational Pension Schemes (Preservation of Benefit) Regulations 1991 (which came into effect in 1997) requires that information about the proposed transfer and details of the value of the rights to be transferred  must be given to members affected not less than one month before the proposed transfer is due to take place.  I have seen no evidence that the Scheme Trustees complied with that requirement.  Mr Booth had been given a transfer value which had been incorrectly calculated.  He was entitled to assume from Mercer’s letter dated 23 January 2001 that a revised transfer value would follow.  Instead, without any further explanation he received Mercer’s letter of 14 May 2001, advising that his Scheme benefits were to be transferred without his consent.  

55. The Scheme Trustees have pointed out that Mr Booth’s complaint did not directly relate to the bulk transfer. But his complaint that his benefits were not adequately protected is wide enough to encompass that aspect.  

56. Where I make a finding of maladministration I then go on to consider what, if any, financial loss has resulted from that maladministration.  In Mr Booth’s case the question is whether he has suffered any financial loss as a result of being denied the opportunity to transfer elsewhere before his Scheme benefits were transferred to BGPS.  

57. It is open to Mr Booth to transfer his BGPS benefits now. He can seek a request (from the Trustees of BPGS/their administrators) an up to date transfer value.   The Scheme Trustees can also provide Mr Booth with the transfer value of his Scheme benefits as at 15 December 2000 (based on his correct salary details).  If that figure is more than the current value of Mr Booth’s BGPS benefits and if Mr Booth elects to transfer his BGPS benefits then the Scheme Trustees ought to pay the difference by way of a “top up” to Mr Booth’s transfer value.    I make appropriate directions below.

58. I am not sympathetic to the Scheme Trustees’ argument that they ought not be required, in effect, to make up any reduction in Mr Booth’s current transfer value from BGPS which has resulted from his benefits being scaled down because BGPS is now in deficit.  Any loss resulting from scaling down flows from the failure to allow Mr Booth the opportunity to transfer in 2001. 

59. Mr Booth has suggested that the correct transfer value as at 15 December 2000 should be adjusted by the addition of interest based on the Retail Price Index (RPI) from that date up to date.  As that would have the effect of inflating the transfer value as at 15 December 2001 and thereby reducing any potential shortfall between that figure and an up to date transfer value, I think that what Mr Booth is really suggesting is that interest ought to be paid on any shortfall.  

60. I am not inclined to agree with Mr Booth.  Had he transferred in 2001 the up to date value of the benefits transferred would depend on part at least on the current funding position of the scheme to which he had transferred and the performance of that scheme’s underlying assets and there is no guarantee that the value of his benefits would have increased in line with inflation.  

DIRECTIONS
61. If Mr Booth requests a guaranteed transfer value in respect of his benefits in BGPS  within 28 days of the date of my final Determination and informs the Scheme Trustees of that request then, the Scheme Trustees if Mr Booth so requests shall calculate within 28 days of the request, Mr Booth’s correct transfer value as at 15 December 2000.

62. In the event that, within the guarantee period applying to a quotation requested in accordance with the above paragraph, Mr Booth elects to transfer his benefits from BGPS, the Scheme Trustees shall “top up” that transfer value the difference between Mr Booth’s Scheme transfer value as at 15 December 2000 and the amount actually transferred in respect of his BGPS benefits.  

DAVID LAVERICK

Pensions Ombudsman

1 December 2005
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