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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
David Northmore FILLIN "Enter Complainant's name" \* MERGEFORMAT 

Scheme
:
Scottish Equitable (European Aviation) Group Personal Pension Scheme (the Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

Respondents
:
Scottish Equitable plc

MATTERS FOR DETERMINATION 

1. The Applicant disputes the distribution of death benefits by Scottish Equitable ; he claims that discretion should have been exercised in his favour.  Scottish Equitable’s position is that no discretion was available in the circumstances and so it was not possible to consider his claim.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The Scheme is governed by Scottish Equitable’s Standard Reflex Personal Pension Deed and Rules. 

4. The following definitions are contained in Rule 2 of the Scheme Rules:

· “Dependant” means an individual who is or who immediately before a Member’s death or retirement was financially dependent on the Member.  It includes a Member’s child or adopted child who has not attained age 18 or has not ceased to receive full-time educational or vocational training.

· “Protected Widow” means a widow of the Member who, when the Member dies, either is aged 45 or over or is entitled to child benefit for a Qualifying Child under age 18, or is living with a Qualifying Child under age 16.

· “Survivor” means a Dependant or widow or widower of a Member who has died. 

· “Member’s Fund” means the aggregate … of the accumulated values of the contributions paid to the Scheme by or in respect of the Member and any transfer payment accepted by the Scheme in respect of the Member [certain exclusions are mentioned which are not relevant here].  

· “Scheme Administrator” means the person appointed under Rule 16.2 who is responsible for the management of the Scheme.

5. Rule 9 provides as follows:

“MEMBER DIES BEFORE THE PENSION STARTS

9.1 Member’s choice  If allowed to do so under the Scheme, the Member may choose that, if he or she dies before the pension starts, the Member’s Fund will be used to buy from an Insurer a Survivors’ pension, ie a pension for –

(1) the widow or widower; and/or

(2) one or more Dependants.

Alternatively the Member may choose for the Member’s Fund to be used to pay a lump sum under Rule 9.15 and, if applicable, Rule 9.14.  But, if Rule 9.2 applies, Rule 9.1 will not apply.

9.2 Protected Rights Fund – Compulsory.  If a Member with a Protected Rights Fund dies before the pension starts, the Scheme Administrator must take reasonable steps to find out whether the Member is survived by a Protected Widow or Widower.

If the Scheme Administrator discovers that the Member is survived by a Protected Widow or Widower, then the Member’s Protected Rights Fund must be used to buy the Protected Widow or Widower a pension unless the Scheme Administrator decides to pay a lump sum under Rule 9.7 [Lump Sum instead of Small Pension].  The rest of the Member’s Fund (if any) must be used, either to buy further pension for the Protected Widow or Widower or to buy a pension for another widow, widower, Dependant or for any other Dependants of the Member.  If the Member has not chosen the recipient or recipients, the Scheme Administrator may do so. 

………………………..

9.15 Non-Protected Rights Fund – Lump Sum.   Subject to Rule 13.5, if a Member dies and no Survivor’s pension has become payable under Rule 9.1 or Rule 9.2, then the Scheme Administrator may, as soon as practicable and subject to Rule 9.16 [lump sum payable within 2 years], pay out the Member’s Fund (other than any Protected Rights Fund) as a lump sum:

(1)
In accordance with any specific provision regarding payment of such sums under the contract or contracts applying to the Arrangements in question; or

(2) if (1) is not applicable and at the time of the Member’s death  the Scheme Administrator is satisfied that the policy is subject to a valid trust, to the Trustees …; or

(3) if (1) and (2) are not applicable, at the discretion of the Scheme Administrator to or for the benefit of any one of the following in such proportions as the Scheme Administrator decides:

(a) any persons (including trustees) whose names the Member has notified to the Scheme Administrator in writing prior to the date of the Member’s death;

(b) the Member’s surviving spouse, children and remoter issue;

(c) the Member’s Dependants;

(d) the individuals entitled under the Member’s Will to any interest in the Member’s estate;

(e) the Member’s legal personal representative.” 

…………….

6. Rule 13.5 of the Scheme Rules provides as follows:

“13.5
Lump Sum Restriction on Death If the Member dies before the pension starts the Scheme Administrator must use any part of the Member’s Fund which derives from a transfer payment ….. either:

(a) by using it wholly to buy Survivors’ pensions as described in Rule 9; or

(b) by paying up to 25% (one quarter) of it as a lump sum in the way described in Rule 9.15 and by using the rest of it to buy Survivors’ pensions as described in Rule 9.  If there is no surviving widow or widower and there is no Dependant to whom a pension has become payable, the whole may be paid as a lump sum…”

7. Rule 16.2 provides:

“The Scheme Administrator is responsible for discharging the duties imposed by these Rules and by the Act [the Income and Corporation Taxes Act 1988].”

The Scheme Administrator is named in the Appendix to the Rules as Scottish Equitable.

8. Clause 11 (a) of the Deed provides:

“Where any lump sum benefit is to be paid following the death of a Member or Survivor and it falls to the Scheme Administrator to decide to whom the benefit is payable, the Scheme Administrator may, but is not bound to, take into account any selection of Beneficiaries or recipients made by the Member or by any other party nominated by the Member for this purpose.

“In making any selection or payment hereunder the Scheme Administrator shall not be acting as a trustee and shall not be obliged to enquire or investigate (other than to take reasonable steps to ascertain that any proposed payee is a person entitled to payment in terms of the Rules) and shall not be liable to account in any way to any person for an selection made.”  

RELEVANT LEGISLATION

9. Sections 8 and 9 of the Personal Pension Schemes (Transfer Payments) Regulations 1988 provide as follows:

“ 8 (1) Subject to regulation 9, where a personal pension scheme accepts a transfer payment from –

(a) a retirement benefits scheme, or

(b) a statutory scheme,

the accumulated value arising from the transfer payment at the date of death of the individual … shall be applied in accordance with sub-paragraph (2).

(2) The accumulated value may be applied -

(a) Wholly to secure the payment of an annuity which satisfies the conditions contained in section 636 of the Act [the Income and Corporation Taxes Act 1988], or

(b) as to not more than 25 per cent. to secure the payment of a lump sum and as to the balance to secure the payment of such an annuity as is referred to in paragraph (a).  

9.   Where the administrator of a personal pension scheme, having taken all reasonable steps, is satisfied that there is no surviving spouse to whom an annuity referred to in regulation 8 (2) (a) can be paid, the whole of the accumulated value may be paid as a lump sum.” 

10. Section 636 (‘Annuity after death of member’) of the Income and Corporation Taxes Act 1988 provides as follows:

“(1) The annuity must be payable by an authorised insurance company which may be chosen by the member or the annuitant.

(2) The annuity must be payable to the surviving spouse of the member, or to a person who was at the member’s death a dependant of his.

……………………”

MATERIAL FACTS

11. The Applicant’s father, Mr P Northmore (P), was a member of the Scheme.  He had previously been married to M, David Northmore’s mother, but by 1995 was divorced from her.

12. P married C in June 1995. P and C separated the following year and P commenced divorce proceedings shortly afterwards. 

13. In 1998 P brought a large transfer value into the Scheme from an occupational pension scheme (the Hughes Scheme) of which he had previously been a member. The amount transferred was £74,367 of which £9,289 related to contracted out Protected Rights.  The transfer form completed by P in July 1998 included a section entitled, ‘Death Benefit Nomination’.  It stated:

“I wish the Scheme Administrator to pay any lump sum benefit to the beneficiaries and in the proportions set out below.  I understand that the Scheme Administrator has absolute discretion as to which of the beneficiaries (if any) it chooses.  This nomination is only an expression of my wishes.”

P named David (D) as the beneficiary, to receive 100% of the lump sum benefit.  

14. In November 1998, P completed a Scottish Equitable Death Benefit Nomination Form, requesting that 50% of the benefits should be paid to K, his fiancée at that time, and 50% to D.  In January 1999  P completed a fresh Nomination Form requesting that 80% of the benefits should be payable to D and 20% to M, his first wife.  Both Nomination forms included the pre-printed instruction,

“In the event of my death I would like any lump sum benefit due under the scheme rules to be applied for the benefit of the following person(s) in the proportions shown:[the names and proportions then  followed as described]”. 

They also contained the words,

“I understand that I cannot control the payment of any such benefit through my Will or any other document and that the above request is only an expression of my wishes which is not binding on the Scheme administrator.”

15. P made a will in May 1999; the details are not relevant save that no provision was made in the will for C.  The divorce proceedings had not progressed; documents supplied to me by solicitors acting for the estate and D suggest this was because of differences between P and C over financial arrangements, C says it was because the parties themselves did not want the divorce to go further.  

16. P died on 18 June 1999, still married to C, who had attained the age of 45 in February that year.  On 19 June 1999, D turned 14. 

17. Scottish Equitable came to consider how to distribute P’s benefits under the Scheme. There were three elements to these benefits:

17.1 The Protected Rights element deriving from his transfer from the Hughes   Scheme;

17.2 The Non-Protected Rights element deriving from his transfer from the Hughes Pension Scheme; 

17.3 The Non-Protected Rights element built up by regular contributions.

18. In October 2000, Scottish Equitable wrote to the solicitors acting for P’s estate about their proposed distribution of the benefits:

“..I confirm that a decision has been made as follows:

1. The discretionary benefits (ie the lump sum benefits) will be settled to the deceased’s estate.

2. The non-discretionary benefits (ie the qualifying widow’s pension) will be settled in accordance with current legislation governing protected rights benefits and occupational pensions scheme transfer proceeds.”   

19. The estate’s solicitors queried the proposed distribution and in December 2000, Scottish Equitable wrote again as follows:

“I write to confirm and clarify the situation as follows:

1. The Protected Rights value of £12,382 .. will be paid as a pension to Mr Northmore’s wife.

2. A Non Protected Rights [fund] of £90,567 .. will be split as follows:

(a) £65,026 will be used to purchase a pension for Mr Northmore’s wife.  This is because there has been a large Transfer In to the policy in October 1998 from an Occupational policy and under Inland Revenue regulations 3/4s of this must be used to purchase a pension.

(b) £21,675 (the remaining ¼ of the Transfer in) + £3,864 (the regular contributions) equalling £25,540 equalling £25,540, the discretionary benefits, can be paid to Mr Northmore’s estate.  Any decision as to who to pay the benefits to can be made by the persons named on the grant of probate….”  

20. In January 2001 Scottish Equitable paid £28,790.26 to the estate’s solicitors.  Scottish Equitable said that this represented the discretionary lump sum benefits under the Scheme (including the amount from regular premiums which by then had risen to £3,885).  As for the non-discretionary benefits, they said that the full value of P’s protected rights (£12,449) had to be paid to the qualifying spouse.  The value of the transfer from the Hughes fund stood at £99,619, (including the protected rights element amounting to £12,449), and 25% was included in the discretionary lump sum benefit paid to the estate.  The balance had to be used to provide a widow’s annuity.  Scottish Equitable went on:

“Please note, had there been no spouse, the non-protected rights transfer proceeds would have been payable as a lump sum.  This indicates that the spouse takes preference over any other dependant in instances where no written direction has been made under the arrangement in favour of an alternative dependant.” 

The death benefit nomination form did not, Scottish Equitable said, constitute a ‘written direction’, as the nomination form related to lump sum benefits only.  

21. The solicitors acting for the estate said that Scottish Equitable had never issued a Nomination form for dependants’ pensions and should have taken account of the form P had completed in respect of the lump sum death benefit.

22. Scottish Equitable agreed that no such form had been issued seeking a nomination as to whom the dependants’ pension should be paid, but said that P could have made a written nomination if he had wished.  It was irrelevant what would have happened if he had filled in a form which related to his non-discretionary benefits, because he had not done so.  Scottish Equitable considered that it had no discretion over those benefits – they had to go to the surviving widow. 

23. Scottish Equitable added that it was not its normal practice to provide a Nomination Form by which the Member could express a wish as to where a Dependant’s Pension should be made because it had found that very few clients requested one. They felt that it was the responsibility of financial advisers to advise clients who might wish to make a specific nomination. 

24. Scottish Equitable referred to a Pension Schemes Office (PSO) Guidance Note of 1991, which they believed governed what they could do with the death benefits.  Part 7 of the 1991 Note provides:

“7.20  Where a transfer payment has been accepted in respect of a member and it consists of, or includes, funds which have at any time been held for the provision of benefits for the member by a scheme …

a  the whole of the accumulated value, at the date of death, of the relevant part of the transfer payment may … be used to secure an annuity payable to the member’s widow or widower or to a Dependant, or

b  25% of that accumulated value may be paid as a lump sum and .. the balance applied to secure an annuity payable to the member’s widow or widower or to a Dependant (if the transfer payment included Protected Rights the 25% may be calculated by reference to the accumulated value of the transfer payment but no part of the Protected Rights may, unless otherwise permitted, be paid in lump sum form).  

….

7.22  Where there is no surviving spouse, the whole of the accumulated value, at the date of death, of the transfer payment may be paid as a lump sum.”  

25. The estate’s solicitors disputed Scottish Equitable’s interpretation of both the Scheme Rules and of the Regulations, and contended that Scottish Equitable were not obliged to pay the dependant’s pension to the widow.  They said that discretion was available and it was not clear why the preference was to the widow rather than a dependant.  They believed that the nomination form of 7 January 1999 was the clearest indication of P’s wishes.

26. Scottish Equitable suggested that the solicitors for the estate should check their (ie Scottish Equitable’s) interpretation of the Rules with the Inland Revenue, which the solicitors did.  However the IR did not feel they could get involved in interpreting the Rules.  Scottish Equitable considered there was nothing more they could add to the correspondence and in September 2001 distributed the remaining fund, by way of annuity (worth approximately £330 per month) to C.  

27. After some further correspondence with Scottish Equitable, D, as the potential beneficiary, complained to me.

SUBMISSIONS

Submissions on behalf of D

28. The solicitors acting on behalf of the estate represented D and submitted:

· Nowhere in the Scheme Rules was it mandatory for Trustees to prefer a widow over another dependant or as described in the Rules, a ‘survivor’;

· It was open to the Trustees to have been more generous to P’s only son and they had fettered their discretion on a wrong basis;

· The fact that C was D’s widow hid the fact that they had been estranged for many years, were in the middle of divorce proceedings and D had made quite clear through documents filed with Scottish Equitable (amongst other things) that he did not wish C to benefit;

· The position on the non Protected Rights element was governed by Rule 13.5, not Rule 9.1.  Under Rule 13.5:

(a) either the whole was used to buy a survivor’s pension, or

(b) up to 25% was used for a lump sum, and the remainder used for a survivor’s pension.

· It was D’s contention that the decision made under (b) to buy an annuity only for the widow was incorrect and the Trustees should have exercised their discretion to buy a pension for him.  The Regulations did not require a different interpretation.

· D’s solicitors contended that the Death Benefit Nomination form completed by P was the only document produced by the respondents to deal with a member’s wishes in relation to pension benefits.  They submit that the words ‘death benefit’ and ‘benefit’ could reasonably be construed to be benefits of whatever nature arising on death.  

· The solicitors ask me to consider directing payment by the respondents of legal fees incurred in D’s claim, pointing out that in the absence of such a direction, such costs will be borne by D, who was a minor at the date of P’s death.

Submissions on behalf of Scottish Equitable

29. Scottish Equitable submitted that:

· Statutory provisions or guidelines from the Inland Revenue only come into play if words in the Scheme Rules were incapable of being interpreted;

· The starting point was Rule 13.5, which referred to the requirement for the Scheme Administrator ‘to buy Survivors’ pension as described in Rule 9’.  Rule 9, Scottish Equitable say, describes the Survivors’ pension, but a fundamental condition to be met before a Survivors’ pension can be paid is that there has been a choice by the member.

· By contrast, in a situation where Rule 13.5 did not apply, it would have been wrong to pay the benefit in the form of an annuity to a Survivor rather than a lump sum, because there would have been no choice of a Dependant made by the member.    

· Rule 9.2 applied exclusively to the Protected Rights element of the Fund.  As the benefits in dispute were not protected, they fell to be dealt with under Rule 9.1;

· Rule 9.1 provided that a member must choose a survivor – P had not done so, so there was no discretion and they could only set up an annuity for the widow.

· Their interpretation of the 1988 Regulations followed the interpretation indicated in the PSO 1991 Guidance Note.  They pointed out that these had been changed, after P’s death, to allow a discretion to award benefits to someone other than a surviving spouse;

· The nomination form relating to lump sum death benefits was offered because a large number of customers used it.  By contrast, very few survivor nominations were received.  There was no demonstrable need for a specific survivor nomination form, so none was provided.  Their clients were almost always advised by IFAs who would know the difference between the two types of benefit.

· Rule 13.5 had to be read in its entirety: only where there was no surviving spouse, could the whole of the non protected rights fund be paid as a lump sum.  That was not the case here, so a maximum of 25% could be paid as a lump sum.  The remainder was governed by Rule 9, specifically in the case of non protected rights, Rule 9.1.  Under that Rule, P had to choose a survivor to receive a pension.  He had not done so.  

· Their interpretation of the Rules was in line with the objects of the Scheme.  The choice of having a benefit paid to a Dependant should be made by the member, not by Scottish Equitable if that latter situation could be avoided.  Regulations 8 and 9 of the 1988 Regulations provided for what should happen in these circumstances.  The Scheme Administrator had to satisfy himself that there was no surviving spouse before paying a lump sum.  If there was a surviving spouse, then the annuity was paid to her in the absence of any instruction to the contrary under Rule 9.1.  

· If I were to find that the benefits should have been paid to D, 

(a) the benefits already paid to the estate would be affected, in that a direction to pay an annuity to D would have to take into account for taxation purposes the lump sum payment already made;

(b) if a pension were to be directed in D’s favour, the position of the widow would have to be considered.

C’s position

30. C was put on notice that I was investigating a complaint which might affect her interests.  Her solicitors told me that she strenuously denied D’s submission that payment of the disputed benefit should be made to him rather than partly to her in the form of additional widow’s pension.  She relied on the pension to pay her rent and bills.  She did not work due to health problems.  She had no assets and was dependent on benefits and the pension from Scottish Equitable.  She described her relationship with P as having lasted about five years, including the years they had been married. During most of this time they had lived together, and they had remained on terms after their separation.  After P commenced divorce proceedings in 1996, there were attempts at reconciliation, albeit unsuccessful.  C told me that P had always led her to believe that she would be looked after, even if they were not together all the time.   

31. Her solicitors also referred to proceedings brought by her against the estate under the Inheritance (Provision for Family and Dependants) Act 1975 (the 1975 Act); they said that a direction from me ‘cancelling’ her pension would imperil a settlement they were close to concluding with solicitors acting for the estate.  She also indicated to me what sum D was likely to receive as a result of P’s death, acknowledging however that such information was more likely to be a matter for the Scheme Administrator than me.  

CONCLUSIONS

32. The pension benefits which are the subject of this determination fall outside P’s estate.  I have no jurisdiction over monies which fall within the estate.  The dispute between C and the estate over provision for her under the 1975 Act is not, therefore, a matter for me.  As C rightly suggests, the current distribution of benefits from the estate is also not a matter in which I can involve myself. 

33. The value of P’s benefits in the Scheme in the December/January after his death totalled £103,504.  This total consisted of £99,619 transferred from the Hughes Scheme, and £3,885 from his regular premiums.  Of the transfer value (£99,619):

a) £12,382 related to protected rights;

b) £21,675 (representing one quarter of the remaining £87,170) were non protected rights and were paid to P’s estate;

c) a further £65,026 (representing three quarters of £87,170) were also non-protected rights but were paid by way of an annuity to C.

34. It is not in contention that C was a protected widow for the purposes of the Scheme Rules, and related legislation, having attained the age of 45 before P’s death.  Nor is it in contention that D was a dependant under the Rules being only 13 at the time of P’s death.  

35. The parties do not dispute the payment of £12,382 in respect of protected rights to the surviving spouse, nor the payment of £3,885 as a lump sum to the estate.  What is in dispute is what Scottish Equitable should have done with the remaining fund derived from the transfer payment.

36. Scottish Equitable’s position on this, to summarise it briefly, is as follows:

a) Insofar as there were protected rights, they had to be dealt with under Rule 9.2 and paid to the surviving widow.  Rule 9.2 did not apply to anything other than protected rights.  

b) Since P died before the pension started, Rule 13.5 applied so that they were obliged either to use it to buy a survivors’ pension as described in Rule 9, or to pay up to 25% as a lump sum with the remainder going to buy a survivor’s pension as described in Rule 9;

c) Since these were non-protected rights, Rule 9.1 applied; that Rule allowed D to choose a survivor to receive a pension – he had not done so;

d) Regulations 8 and 9 of the 1988 Regulations governed who should receive the annuity.  The Scheme Administrator had to satisfy himself that there was no surviving spouse before a lump sum could be paid; since there was, the annuity had to be paid to her in the absence of any instruction to the contrary from the member under Rule 9.1.

e) Where no choice had been made under Rule 9.1, no Survivors’ pension could be paid; in that case the Rules (and legislation) required an annuity to be set up for the legal widow, in this case, C.  

37. I agree that the protected rights must be distributed according to Rule 9.2, but thereafter I take a different view of the Scheme Rules and the relevant legislation.  

38. The terms of Rule 13.5 are mandatory: on the death of a member before a pension has started, a transfer value must be used either in whole to buy a survivor’s pension as described in Rule 9, or in part to buy a survivor’s pension as described in Rule 9 and in (lesser) part to pay a lump sum to a choice of beneficiaries named in Rule 9.15.  I say no more about the choice in Rule 9.15 as it is not in dispute.   

39. Whether Scottish Equitable paid the whole or a proportion of the non protected rights element of the transfer value as an annuity, that annuity was payable to a Survivor.  ‘Survivor’, I note, means a widow or widower, or [my emphasis] a Dependant of the Member. 

40. Although there is an option at the end of Rule 9.1 for the member to choose for a lump sum to be payable under Rule 9.15, that option does not arise in this case because Rule 13.5 limits the distribution of death benefits where the Fund or a relevant part of it has arisen from a transfer payment.  Thus, although P had completed two lump sum death benefit nomination forms, neither of which named C as a beneficiary, they were not relevant to the question which in fact had to be decided: that question was, who should receive the survivor’s pension?  

41. Scottish Equitable say that only the widow could receive that pension.  I do not agree. Scottish Equitable appear to have based their interpretation of this on Regulations 8 and 9 of the 1988 Regulations, particularly Regulation 9 which provides that where a Scheme Administrator is satisified that there is no surviving spouse to whom an annuity can be paid, then the whole of the transfer value can be paid as a lump sum.  This seems to me to ignore the provisions of Regulation 8, and indeed section 636 of the 1988 Act.  In essence Regulation 8 and section 636 together provide that the accumulated value from a transfer payment must be applied to secure an annuity for the surviving spouse or a person who was at the member’s death a dependant of his. Regulation 9 does not in my view remove the possibility of paying an annuity to a dependant; it simply allows the Administrator, where there is no surviving spouse, to pay the whole of the accumulated transfer value as a lump sum.  

42. I have noted that Rule 9.1 is headed, ‘Member’s Choice’.  It is not headed ‘Non – Protected Rights’.  There is no provision within Rule 9.1 for the situation where the member has not made a choice. 

43. Rule 13.5 states that a fund deriving from a transfer value must be used in whole or in part to buy a survivor’s pension, as described in Rule 9.  Scottish Equitable have consistently referred me from Rule 13.5 to Rule 9.1 and it is true that Rule 9.1 describes ‘Survivors’ pensions’.  But Rule 13.5 does not itself refer to a specific part of Rule 9 and I do not accept that I should ignore the other provisions of Rule 9 in interpreting Rule 13.5.   Rule 9.2 deals principally with the protected rights element of the fund (which must be used to buy the protected widow a pension), but goes on to say, 

“The rest of the Member’s Fund must be used, either to buy further pension for the Protected Widow or Widower or to buy a pension for another widow, widower, Dependant or for any other Dependants of the Member.  If the Member has not chosen the recipient or recipients, the Scheme Administrator may do so.”

‘Member’s Fund’, as defined in Rule 2, means its total value derived from regular contributions and any transfer value.

44. I accept that this wording does not refer specifically to a Survivor, but it is implicit in my opinion that this is what is being described: the definition of ‘survivor’ in Rule 2 being a Dependant, widow or widower of a member who has died.

45. It seems to me therefore that Rule 9.2 permits, as does the legislation, what is left of the Fund after distribution of the protected rights, to buy a pension for either the widow or another dependant.  Where the member has not made a choice, the Scheme Administrator must do so.  Scottish Equitable have told me that they preferred not to make the choice of having a benefit paid to a Dependant, if they could avoid doing so.  I can understand why they would prefer the Member to choose who, if not his widow, should receive benefits after his death, but the provisions of Rule 9.2 seem to me specifically to require the Administrators at least to consider whether a choice should be made. 

46. It follows from the fact that the Scheme Administrator may choose the recipient where the Member has not done so that there is a discretion to be exercised.  I have noted that Clause 11 (a) of the Scheme’s Deed specifies that the Scheme Administrator – Scottish Equitable – does not act as a trustee in making a selection or payment in relation to lump sum benefits.  But it is not the payment of the lump sum which is in issue here, it is the Survivors’ pension.  In any event, whether or not Scottish Equitable were acting as Scheme Administrator or Trustee, the Rules allowed a discretion as to the recipient of any annuity.   That discretion was not exercised in this case because Scottish Equitable believed that they could only purchase an annuity with the non-protected rights transfer value for the widow.  That approach was not correct, for the reasons I have outlined above.   

47. I find therefore that Scottish Equitable did not interpret their Scheme Rules correctly in considering who could be paid a pension under Rule 13.5, and to that extent wrongly fettered their discretion.  In such cases, it is not for me now to exercise that discretion and choose the appropriate recipient of the death benefits.  Rather I must refer the matter back to Scottish Equitable for reconsideration in the light of my findings, and the competing claims of P’s widow and son.  I have made a direction below to ensure this is done.  My direction encompasses a reconsideration of the distribution of the whole of the transfer value, apart from the protected rights (over which Scottish Equitable have no discretion) as Scottish Equitable have pointed out that the sum paid to the estate is put in question in respect of tax treatment. 

48. I have also considered the failure by Scottish Equitable to provide a form specifically seeking a view about the distribution of pension (rather than lump sum) under Rule 9.1.  Their argument that because no customer asks for such a form, they do not provide one, is, to say the least, less than compelling.  While I do not regard the provision of such a form as being essential I do think the absence of a process for P to express a preference (and in the light of their arguments about not wishing to make a choice on the Member’s behalf) was an avoidable contributing factor which has led to this dispute.

DIRECTION

49. Scottish Equitable shall, within 56 days of the date of this determination, reconsider the distribution of the non protected rights element of P’s death benefits arising from his transfer from the Hughes Scheme.  Following their reconsideration, Scottish Equitable shall notify C and D, through their representative if appropriate, within 28 days of reaching their decision as to the distribution of such benefits.  

DAVID LAVERICK

Pensions Ombudsman

27 February 2006
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