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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mrs M Lyons

Scheme:
Serco IAL Pension Scheme (the Scheme)

Respondents:
The Trustees of the Serco IAL Pension Scheme (the Trustees)

MATTERS FOR DETERMINATION 

1. Mrs Lyons alleges that the Trustees acted in a perverse and unreasonable way in reaching their decision to reduce, to the minimum permitted under the Scheme, the pension to which she became entitled following her husband’s death.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The Scheme, which is an occupational pension scheme, was established in 1948. The terms of the Scheme in force at the times material to Mrs Lyons’ complaint were as set out in a trust deed and accompanying rules dated 22 May 1996, entitled ‘Special Edition of the Rules of the Serco-IAL Pension Scheme Relating to Former Members of Part III of the IAL Fund’ (the Rules). References to rule numbers below refer to the Rules. 

4. Rule 8 provides:

‘8. PENSIONS FOR SPOUSES AND CHILDREN

8A SPOUSE’S PENSION. If a Member dies leaving a surviving spouse, the spouse will receive a pension for life. But if the spouse was not living with or dependent upon the Member at the date of the Member’s death the Trustees may reduce the spouse’s pension to not less than the spouse’s GMP.

If the Trustees decide to pay a reduced pension to the spouse they may (but need not) pay the balance of the spouse’s pension described in this Rule 8 to one or more of the Member’s Dependants.

If there is no surviving spouse, the Trustees may (but need not) treat a person whom they consider had a relationship with the Member closely resembling marriage as the Member’s surviving spouse for the purposes of this Rule.

If there is more than one surviving spouse the spouse’s pension will be paid to one or more of them in any such shares as the Trustees decide. The pension allocated to any spouse will stop on that spouse’s death except for any amount which has to be paid to another spouse to make up any GMP to which the other spouse is entitled.

For the purposes of this Rule 8 “spouse” means a person to whom the Member was married at the date of his death.’

5. ‘Dependant’ is defined under rule 1 as meaning:

‘any person who is substantially dependent on another person, or was so dependent at the time of the other person’s death for all or any of the ordinary necessaries of life. The Trustees’ decision as to whether a person is a Dependant will be final.’

MATERIAL FACTS

6. In 1960 Mrs Lyons married Mr Lyons.  In 1977 Mr and Mrs Lyons decided to separate, but did not divorce.  In May 1989 Mr Lyons petitioned for divorce, but no application was ever made for a decree absolute.

7. In or around 1989, Mr Lyons began living and working in the Philippines. At about this time a relationship began between Mr Lyons and Miss Arlene Albay.

8. By a will dated 12 October 1990 Mr Lyons named Miss Albay as the primary beneficiary in the event of his death (though, in the event, Mr Lyons was ultimately declared to have died intestate). A document of even date signed by Mr Lyons and headed ‘Statement under the Inheritance (Provisions for Family and Dependants) Act 1975 section 1’ stated that Mr and Mrs Lyons had been financially independent since their separation in 1977 and that they had agreed not to make any claims against each other. Mrs Lyons denies any such agreement. 

9. In 1994 Mr Lyons was made redundant by Serco IAL and retired. He was sixty-one years of age. Also in 1994, Mr Lyons formed Lyons International Corporation, based in the Philippines. Miss Albay was assigned approximately 60% of the corporation’s shares. 

10. In the Spring of  2001, Mr Lyons became seriously ill with cancer. He died on 27 July 2001.

11. Marsden Huck Hodgson (Marsden), Mrs Lyon’s solicitors, received a letter from the consultant and actuary to the Scheme, dated 12 June 2001, in response to a request for information about Mr Lyons’ benefits. The letter said: 

“I will need a letter of Authority, signed and dated by Mr Lyons, in order to provide you with specific information in respect of the spouse’s pension payable on death…

I can however, address the other issues raised in your letter. Upon death there are two different benefits payable…

A spouse’s pension of two thirds of member’s pension at date of death, will be paid to the “surviving spouse” as stated in the Trust Deed and Rules. The surviving spouse being the legally recognised spouse at date of death. This is irrespective of any nomination form held at date of death.”

12. Following Mr Lyons’ death, there was extensive correspondence between the parties in which the view was expressed on behalf of Mrs Lyons that the Trustees should not make a decision as regards the spouse’s pension entitlement under Rule 8A until there had been a chance for Mrs Lyons to make submissions on the matter.  

13. On 11 August 2001, John Simpson, chairman of the Trustees, wrote to Marsden stating that he expected ‘the Lyons situation’ to be discussed in outline at a meeting of the Trustees to be held on 15 August 2001 but that a final decision would not necessarily be made. The letter continued: 

‘…Within our scheme rules, there is a provision for a spouse’s pension and the trustees have absolute discretion on this matter. 

There is another party interested in Mr Lyons’ pension. We have on file documents from Mr Lyons stating his wishes with regard to any monies due from the Scheme…’ 

14. Mrs Lyons says that in August 2001 shortly after her husband died, Mr Simpson told her solicitor during a telephone call that the Trustees would take account only of the Member’s will and nomination form and not of any application to the Courts for financial provision.  

15. In a letter of 22 August 2001, Marsden said to Mr Simpson:

“We understand that the Trustees intend to exercise their discretion in such a manner as to give to Mrs Lyons the sum equivalent to the GMP element of Mr Lyons’ pension and nothing more, the balance going to the lady in the Philippines.

…would you please let us have copies of the documents from Mr Lyons which were considered by the Trustees…

Naturally we are concerned that material upon which the Trustees may be exercising their discretion is factually correct and fair to all parties.”

16. On 4 September, Marsden told Mrs Lyons:

“We have today had two telephone conversations with the Solicitors appointed to act for the Trustees of the pension fund of Serco IAL…It had been agreed that the Trustees will consider again the matter of the spouse’s pension arising from your late husband’s pension arrangements. We have been invited to make further argument and detail and I will be liaising with you…with a view to making a presentation on your behalf…

Finally I have been asked to state that there is no guarantee that the Trustees will change their position…”

17. At a Trustees’ meeting held on 15 October 2001, the Trustees decided not to make a decision regarding Mrs Lyons’ pension entitlement but to wait until submissions had been made on Mrs Lyons’ behalf. 

18. Submissions made to the Trustees in support of Mrs Lyons’ claim included the following points:

18.1. Her marriage adversely affected her nursing career and her associated ability to make her own pension arrangements; 

18.2. Her separation adversely affected her ability to save money because it fell to her single-handedly to bring up the couple’s son who was 16 in 1977; 

18.3. She had received no financial provision from Mr Lyons; 

18.4. Her application to the Court for financial provision under the Matrimonial Causes Act 1973, although not pursued to its conclusion, evidences Mrs Lyons’ financial dependence upon her late husband; and

18.5. Mrs Lyons’ health problems entail that she increasingly requires financial assistance.

19. At a Trustees’ meeting held on 15 January 2002 the matter was considered further. The minutes of the meeting stated: ‘The case of splitting the widow’s/dependant’s pension was discussed. The Trustees decided that, based on the known evidence and interpretation of the Scheme Rules, Mrs Albay and Mrs Lyons are to receive dependant’s benefit less the widow’s GMP and the widow’s GMP respectively.’ 

20. In response to a further submission by Marsden, by a letter dated 21 January 2002, Linklaters, on behalf of the Trustees, stated that the Trustees were prepared to consider afresh the matter of Mrs Lyons’ entitlement under the Scheme. The letter also made clear that, notwithstanding that it was perfectly proper for John Simpson to take part in the Trustees’ deliberations, given Mrs Lyons’ clear views to the contrary, John Simpson would not be taking part in the Trustees’ further deliberations. John Simpson had been Mr Lyons’ manager and had known him for a number of years.

21. By a letter dated 31 January 2002, Marsden submitted Mrs Lyons’ ‘final submissions’ to the Trustees. 

22. By a letter dated 12 February 2002 the pension consultant to the Scheme informed Marsden that the Trustees had decided that Mrs Lyons would receive 50% of the GMP (guaranteed minimum pension) in payment at the date of death for Mr Lyons. By a letter dated 26 March 2002, Linklaters also informed Marsden that the Trustees had decided to reduce Mrs Lyons’ pension to that of the spouse’s GMP. 

23. At a Trustees’ meeting on 22 April 2002, the Trustees again reviewed their decision on Mrs Lyons’ entitlement to a spouse’s pension. John Simpson did not take part in the review. The Trustees decided that their existing decision should stand.

24. In July 2002 Mrs Lyons began receiving her reduced spouse’s pension including back-dated payments.

25. Mrs Lyons invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP) in December 2002 and received the Trustees’ response in January 2003 which said:

25.1. The Trustees noted that Mr and Mrs Lyons had not been living together since 1977 or 1978 and that, by her own admission, Mrs Lyons’ finances had been entirely separate from those of Mr Lyons. Rule 8A was therefore applied and the Trustees considered that it was appropriate to reduce Mrs Lyons’ pension;

25.2. The Trustees considered if it was appropriate for a pension to be paid to a dependent of Mr Lyons and decided that such a payment was appropriate;

25.3. Following concerns raised by Mrs Lyons, one of the trustees, Mr John Simpson, had not taken part in the decision making process;

25.4. Any bias in favour of Miss Albay, as implied by Mrs Lyons, was denied;

25.5. Mrs Lyons had been given opportunities to present facts that she thought to be pertinent and those facts were fairly and fully considered by the Trustees; and

25.6. When making the decision, the Trustees were aware of Mrs Lyon’s personal circumstances, including her age, medical condition, loss of her own occupational pension rights and application for financial relief. They did not consider that these points indicated that Mrs Lyons was financially dependent on Mr Lyons.

26. On 1 February 2003 the Scheme merged with the Serco Pension & Life Assurance Scheme. 

SUMMARY OF SUBMISSIONS

27. Mrs Lyons submits that:

27.1. The Trustees’ decision that she was not financially dependent upon her late husband at the time of his death was perverse and unreasonable. She says that the Trustees should have taken into account the following factors that show that Mr Lyons was under a financial obligation to her and that she was financially dependent on him:

· Mr Lyons had made maintenance payments, between 1977 and 1979;

· In 1990/91 Mr Lyons had offered to effect a life assurance policy to provide a lump sum payment in the event of his death within 15 years – an offer that Mrs Lyons rejected on the advice of two barristers and because she believed he was likely to outlive such a term;

· Mrs Lyons had applied to the court for financial relief. Her application failed because Mr Lyons did not supply the required information, but she was unable to pursue the matter further because of Mr Lyons’ death; the Pensions Manager has indicated that had the High Court made an order for financial relief the position would have been different;

· Her state pension increased when Mr Lyons died and Mrs Lyons considers that this indicates that she is recognised as being dependent on Mr Lyons;

27.2. The Trustees acted improperly in allowing Miss Albay’s existence and circumstances to be a factor in their decision-making regarding whether Mrs Lyons was a dependant of her late husband and/or whether Mrs Lyons should have her pension entitlement reduced. The decision to award Miss Albay a pension was a foregone conclusion as evidenced by a letter written by Miss Albay on 15 October 2001 to the executor of Mr Lyons’ estate in which Miss Albay mentions that she has been told that she will receive a pension. It is only if there is no surviving spouse that Trustees can, under Rule 8A, treat some other person as the Member’s surviving spouse for the purpose of that Rule.  

27.3. The Trustees’ decision that Miss Albay was financially dependent upon Mr Lyons was perverse and unreasonable. Mrs Lyons considers that Miss Albay is not “dependent” on Mr Lyons because of her earnings ability and any assets that she may have acquired during her relationship with, or after the death of, Mr Lyons; Miss Albay was capable of supporting herself financially for a year without any pension income from Mr Lyon’s pension scheme;  

27.4. It was improper for John Simpson to be involved in the Trustees’ deliberations about Mrs Lyons’ entitlement under the Scheme; he presided at the meeting on 15 January 2002 when the issue of splitting the pension was officially decided. It is extremely unlikely that Mr Simpson’s colleagues would reverse his decision in his absence; it is highly likely that his initial decisions may have influenced the Trustees’ decisions.  

27.5. It was perverse and unreasonable for the Trustees to consider documents that had been provided to them by Mr Lyons which were inaccurate and not available for inspection. In particular, the Statement under the Inheritance (Provisions for Family and Dependents) Act was factually incorrect since Mrs Lyons had not agreed to remain financially independent, as indicated in that document; 

27.6. A major consideration in reducing her income rested on the fact that she was not receiving any money from her husband; lack of consideration of the difficulties in obtaining finance from him makes this even more unbelievable and indefensible. 

27.7. The Trustees provided Marsden with inaccurate information including the wrong version of the Scheme Rules;

27.8. By granting her only the spouse’s guaranteed minimum pension, the Trustees are not providing her with a “pension for life” as provided for under Rule 8A because the guaranteed minimum pension will cease if she remarries;

27.9. Rule 8E states that the “spouse’s pension will be calculated in accordance with the following formula…”. Mrs Lyons considers that Rule 8E obliges the Trustees to grant a spouse’s pension in accordance with that formula;

27.10. The letter of 12 June 2001 (see paragraph 11) may confer an obligation on the Trustees to provide benefits as stated;

27.11. Other circumstances that should have been taken into account by the Trustees include Mrs Lyons’ age, state of health and loss of pension as a result of giving up paid employment for several years of her marriage together with the fact that her husband’s death pre-empted any possibility of pursuing a legal claim for financial provision;

27.12. It is inconceivable and indefensible that the interests of a Member’s live-in cohabitatee or mistress should take precedence over the status and rights of a Member’s legal wife and that this procedure is acceptable.  There is a legal requirement to provide a widow’s pension and no legal statement is written into the Rules to entitle a woman other than the Member’s wife to receive his pension income;

27.13. It is ludicrous that Trustees of an occupational pension scheme have the authority to reduce pension income on the grounds that a wife was not living with her husband when he died although a state of marriage still exists;

27.14. She disputes that no decision was taken on 15 October 2001 – the decision was taken before a meeting of the Trustees;

27.15. Mrs Lyons understands that pension funds have a Code of Practice.  She suggests it is questionable that such a Code has been followed;

27.16. It is anomalous that in accepting a Member’s nomination the Trustees continue to treat an occupational pension as a financial asset belonging exclusively to the Member who can leave it to whosoever he wishes whereas current legislation such as the Matrimonial Law and Pensions Act 2000 in effect holds an occupational pension as a joint asset of both wife and husband.  

28. The Trustees submit that:

28.1. They were justified in finding that Mrs Lyons was not financially dependent upon her late husband at the time of his death;

28.2. They did not take into account Miss Albay’s existence and circumstances in reaching their conclusion as to whether Mrs Lyons was dependent upon her late husband at the time of his death;

28.3. The question of whether Miss Albay was a dependant of Mr Lyons is not relevant to Mrs Lyons’ complaint;

28.4. There was nothing improper in John Simpson taking part in the Trustees’ deliberations regarding Mrs Lyons’ entitlement; in any event, John Simpson did not take part in the Trustees’ final consideration of the matter.

CONCLUSIONS

The issue of Mrs Lyons’ dependency

29. The Rules state that if a member dies leaving a surviving spouse, the spouse will receive a pension for life. The term ‘spouse’ is defined as meaning a person to whom the member was married at the date of his death. Accordingly, given that Mr Lyons and Mrs Lyons were married at the date of Mr Lyons’ death, Mrs Lyons is entitled to a surviving spouse’s pension under rule 8A. 

30. The next issue is that of the Trustees’ discretion to reduce the pension payable under rule 8A. Rule 8A states that the Trustees may reduce the size of the surviving spouse’s pension ‘if the spouse was not living with or dependent upon the Member at the date of the Member’s death’. It is not in dispute that Mr and Mrs Lyons did not live together after 1977. Therefore, the question is whether, notwithstanding their separation, Mrs Lyons remained ‘dependent’ upon her husband at the time of his death. 

31. The term ‘dependency’ is not defined in the Rules. However, the Rules define ‘a Dependant’ as someone who is ‘substantially dependent’ upon another person ‘for all or any of the ordinary necessaries of life’. The Rules do not elaborate upon what is meant by ‘the ordinary necessaries of life’, but giving such words their ordinary meaning, and bearing in mind my predecessor’s decision in the case of Mr John Wild (upheld on appeal, so far as is relevant, by the High Court in Wild v Smith [1996] PLR 275), I take such words to denote necessities of a financial nature.

32. Various points have been raised by, and on behalf of, Mrs Lyons in support of the proposition that she was financially dependent upon her late husband. But, on Mrs Lyons’ own account, she had, prior to her husband’s death, been financially independent of Mr Lyons for over 20 years, with the exception of a two-year period when she received maintenance payments from him. That there remained outstanding proceedings under the Matrimonial Causes Act 1973 does not, in my view, alter this basic fact. To conclude that Mrs Lyons was not financially reliant upon her late husband at the time of his death is not to make any comment as to the difficulties that Mrs Lyons may have faced over the years. But, Mrs Lyons appears to be seeking for the Trustees to compensate her for those earlier difficulties, when their role could only be to consider her position in relation to Mr Lyons at the time of his death. On the evidence before me, and that before the Trustees, the view cannot be taken that Mrs Lyons was dependent upon Mr Lyons at the time of his death.  That her state pension increased upon his death is not a factor I regard as indicating that, as a matter of fact, she was dependant on him during his life.  

33. Rule 8A provides that in circumstances where a spouse is not living with or dependent upon the Scheme member at the date of the member’s death, “the Trustees may reduce the spouse’s pension to not less than the spouse’s GMP”.  Such discretion is not contingent upon there being other dependants in existence. 

34. I see no reason to criticise the Trustees, having found that Mrs Lyons was not dependent upon her late husband, for exercising their discretion to reduce the size of the pension payable to Mrs Lyons. 

The decision-making process

35. By 22 August 2001, Mrs Lyons’s solicitor was in a position to say “We understand that the Trustees intend to exercise their discretion in such a manner as to give to Mrs Lyons the sum equivalent to the GMP element of Mr Lyons’ pension”. Mrs Lyons might interpret this as showing that the Trustees had made a quick decision but I note that leading up to the Trustees’ meeting in mid-August a considerable amount of information had been provided to them by Mrs Lyons’ solicitor. In any event, the Trustees decided to defer their decision to allow Mrs Lyons time to submit her comments.  They made a decision in January 2002 and considered the matter again in April the same year.  Whatever may have been the Chairman’s intention in August 2000 the Trustees did in fact take account of matters other than the Member’s will and nomination form.  

36. In my view, the Trustees allowed Mrs Lyons ample opportunity to submit information in support of her claim and cannot be criticised for the way in which they handled the decision-making process.  

37. Mrs Lyons is mistaken in her view that the interests of a current cohabitant cannot be preferred to those of an existing spouse.  While she may consider it ludicrous for Trustees to have the power to reduce her pension I can see no reason in law why they cannot do so given the wording of Rule 8A.  Nor is that wording contrary to law.  Nor have they treated Miss Albay as though she was the surviving spouse.  Mrs Lyons is also mistaken in her view that the Trustees have regarded the occupational pension as an asset to be disposed of by the Member.  The Trustees have, in accordance with the Scheme Rules, ensured that the minimum pension due to her is paid even though that may not have been the wish of her husband.  

Miss Albay featured in the Trustees’ decision-making

38. Mrs Lyons complains that the manner in which the Trustees reached their decision to reduce her pension was improper in that they allowed the existence and circumstances of Miss Albay to play a part in the decision-making process. 

39. The submission is, according to Mrs Lyons, supported by John Simpson’s letter of 11 August 2001 (quoted at paragraph 13 above), which referred to there being another party interested in Mr Lyons’ pension.  That seems to me to be nothing more than a statement of the true position: as a matter of fact there was someone else interested and the Trustees did have knowledge of Mr Lyons’ expressed wishes. 

40. I have already said that, having decided that Mrs Lyons was not dependent upon her late husband, it was open to the Trustees under Rule 8A, to reduce her pension irrespective of whether there were any other potential dependants. The Trustees have told me that they did not take Miss Albay’s situation into account when deciding the issue of Mrs Lyons’ dependency. Mrs Lyons disputes this but it seems to me she is confusing the fact that the Trustees clearly had knowledge of Miss Albay’s existence (and took account of it in their ultimate decision) with the consideration given as to whether she was herself dependant on her late husband.  Unfortunately, full records of the Trustees’ thinking have not been provided to me since the minutes of the Trustees’ meetings are, as is normal in such situations, abridged versions of full discussions.  

41. The Trustees were prepared to reconsider their decision on more than one occasion.  I conclude that they did properly consider Mrs Lyons’ submissions in relation to her dependency.  I have seen nothing to suggest that had Miss Albay not been involved in the situation, the Trustees would have reached a different decision regarding Mrs Lyons’ dependency. 

42. Mrs Lyons alleges that the Trustees’ decision to consider Miss Albay dependent on Mr Lyons was perverse, since Mrs Lyons believes that Miss Albay had income and assets of her own. In the absence of any particular direction under the Rules as to how dependency might be established, the Trustees based their decision on the evidence before them. This included the fact that Miss Albay had lived with Mr Lyons for many years. That Miss Albay may have had an income of her own, does not mean that she may not satisfy a test of financial dependency. It would in my view not have been unreasonable for the Trustees to conclude that Miss Albay and Mr Lyons, in running a home together, were financially interdependent on each other even though Miss Albay may have had the means to live independently if she so chose. I therefore conclude that it was not perverse for the Trustees to decide that Miss Albay was in fact a dependant. 
43. Codes of Practice, to which Mrs Lyons refers are now being produced as a result of the Pensions Act 2004.  Her belief that all pensions funds had such a Code at the time of the events under scrutiny is not well founded.  
Role of John Simpson

44. I am unable to accept Mrs Lyons’ submission that John Simpson, chairman of the Trustees, should not have been involved in the decision-making process regarding her entitlement under the Scheme. There is nothing in itself improper about a trustee being personally and/or professionally acquainted with a scheme member or other potential beneficiary in respect of whom the trustee must make a decision. I note that after Mrs Lyons had raised her objection John Simpson was not involved in the process. I do not conclude from that action that his previous involvement was in any way improper.  

Information received by the Trustees from Mr Lyons

45. Mrs Lyons submits that in considering her case the Trustees may have been influenced by factually inaccurate documents with which they had been provided by Mr Lyons. 

46. I have not been provided with any such documents other than Mr Lyons’ Statement under the Inheritance (Provisions for Family and Dependants) Act 1975 (referred to at paragraph 8 above), and, in respect of this document, I note that the Trustees were aware of Mrs Lyons’ views as to its inaccuracy prior to their taking a final decision regarding her pension entitlement. 

47. The complaint rests on an unproved supposition. I see no reason to criticise the Trustees. 

The Scheme actuary’s letter

48. Mrs Lyons has asked if the letter to her solicitor from the Scheme actuary (see paragraph 11) is binding on the Trustees to provide her with a pension. As is clear from my determination these were circumstances where the Rules allowed for a surviving spouse’s pension to be reduced and to the extent that the scheme actuary’s letter implied or stated otherwise, it was wrong.  The letter cannot be considered as binding upon the Trustees. 

Pension for life

49. Mrs Lyons refers to the wording contained in Rule 8A, “the spouse will receive a pension for life” and says that the Trustees have not allowed her to benefit from a pension for life because the spouse’s GMP that she is receiving will cease if she remarries. 

50. I agree with Mrs Lyons that, should she remarry, her GMP entitlement will cease. However, Rule 8A expressly allows the Trustees to reduce the pension to the spouse’s GMP. This may seem inconsistent with the wording earlier in the Rule, but the Trustees have not acted outside the provisions of Rule 8A and I do not consider them to be at fault in exercising the Rule.

Rule 8E

51. Mrs Lyons contends that the wording of Rule 8E, “the spouses pension will be calculated in accordance with the following formula…” means that, as a spouse, she must be entitled to a pension and that pension must be calculated in line with Rule 8E. However, I interpret Rule 8E as providing guidance on the method of calculation. It must be read in conjunction with the other Rules and does not instruct the Trustees to make a pension payment on this basis, under any circumstance.

DAVID LAVERICK

Pensions Ombudsman

14 March 2006
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