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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Thomson FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Civil Service AVC Scheme  FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	
	

	Employer
	:
	The Department for Education & Employment

	Administrator
	:
	Scottish Widows plc


MATTERS FOR DETERMINATION

1. Mr Thomson says that the Respondents delayed the payment of the transfer value of his policy under the Scheme with the result that his Compulsory Purchase Annuity obtained by the Open Market Option was reduced.  He says that he suffered distress and inconvenience because of both the reduced and the delayed payment. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Before Mr Thomson retired from the Civil Service, he partially completed a Pension Payment Details form and a Retirement of Member form for his expected pension benefits from his policy (the “AVC Policy”) under the Scottish Widows plc (Scottish Widows) Additional Voluntary Contribution section of the Scheme.  A Pensions Administrator, on behalf of Mr Thomson’s Employing Authority, the Department for Education & Employment (DfEE), signed and dated the Retirement of Member form, on 14 March 2001.  The form showed that Mr Thomson intended to utilise the Open Market Option to buy his pension benefits from the AVC Policy with another pension provider.  The details of the new pension provider were not completed. 
4. With the advice of an independent financial adviser (IFA),  Mr Thompson decided to purchase his pension benefits from Canada Life Limited (Canada Life).  The IFA’s recommendation letter, dated 9 April 2001, was based on an AVC Policy value of £101,497, and a Canada Life quotation that would have provided an annuity of £7,303 per annum, i.e. 7.2% per annum of the AVC Policy value (£101,497 ÷ £7,303) or approximately £13.98 per £1.00 of pension.
5. The IFA also recommended to Mr Thomson that the Open Market Option transfer value of a Free Standing Additional Voluntary Contribution policy that he held with Equitable Life Assurance Society (Equitable Life) should also be transferred to Canada Life.  Mr Thomson makes no complaint about the Equitable Life transfer.
6. On 17 April 2001, Mr Thomson completed and signed a Canada Life Compulsory Purchase Annuity application form (the “Annuity Application”).
7. By a letter to Canada Life, dated 18 April 2001, the IFA stated:

“Please find enclosed an Annuity application for the above client … I have forwarded copies of parts 3 to 7 of the form to Scottish Widows and Equitable Life and asked them to send these forms with the transfer cheques directly to you.”
8. Canada Life’s Annuity Application is made up of four pages requiring the completion of eight Parts.  The Annuity Application provided by the IFA to Canada Life was made up of one each of pages 1, 2 and 4, and two of page 3.

· Page 1, Parts 1 and 2, “Annuitant Details” and “Payment Details”, were fully completed.

· Page 2, Part 3, “Annuity Details”, was only partially completed.

· Pages 3, Parts 4 and 5, “Guaranteed Minimum Pension Details” and “Inland Revenue Details”, were not completed.  Part 6, “Purchaser’s Details”, showed Equitable Life on one of the pages and the other, Scottish Widows.  In both instances, the purchase monies were shown to be from Free Standing Additional Voluntary Contribution schemes.

· Page 4, Part 7, “Declaration - To be signed by the Trustee/Purchaser”, was incorrectly signed by Mr Thomson, on 17 April 2001.  Part 8, “Intermediary Details”, was not completed.

9. The IFA’s letter to Scottish Widows, dated 18 April 2001, which forwarded the relevant pages of the Annuity Application, was addressed to “Scottish Widows IFA Sales” in Edinburgh.  This should have correctly been sent to the DfEE, as the Purchaser of the AVC Policy Annuity Application.  

10. On 24 April 2001, Canada Life acknowledged receipt to the IFA of the Annuity Application and noted that the premium, Trustees’ signature, annuity quotation and Inland Revenue maximum details were outstanding.

11. A Scottish Widows’ contact record shows that, on 14 May 2001, Mr Thomson’s AVC Policy Annuity Application papers were redirected to the DfEE.  Scottish Widows did not keep copies of the letters or the relevant Annuity Application papers.  The DfEE says that its postal recording system does not show that the Scottish Widows’ letter was ever received and has been unable to trace any receipt of the letter.

12. An original of the Scottish Widows’ letter is, however, contained in Mr Thomson’s personal file held by the IFA.  There is no evidence to show how the letter came to be in the IFA’s possession.  Copies of the relevant pages of the Annuity Application are with the letter but, whereas the copy of Page 3 sent to Canada Life showed the Purchaser’s Details to be Scottish Widows, the same page now shows the Purchaser’s Details to be the DfEE.  The remaining Parts 4 and 5 of Page 3 are again not completed.

13. By a fax to Scottish Widows, dated 7 June 2001, which showed the number of pages as four, the IFA stated:

“As discussed, please find form returned from DfEE to follow.  Please send the transfer cheque to me as soon as possible, payable to Canada Life.”

13.1
Scottish Widows says that it has no record of the fax but accepts that, as Mr Thomson’s name, National Insurance number and the Scheme reference number were all detailed, the fax should have been passed to the appropriate department.

13.2
Mr Thomson has examined his personal file held by the IFA and says that the additional pages of the fax sent by the IFA to Scottish Widows on 7 June 2001 were the three pages of the Annuity Application, as in paragraph 12 above.

14. With effect from 1 July 2001, Scottish Widows reduced its With-Profits Terminal Bonus Rates.

15. A Scottish Widows telephone call record shows that the IFA contacted Scottish Widows, on 10 July 2001.  The record states that:

“[The IFA] called chasing the transfer of this pol.  The info now appears to have been recvd from the MS [Main Scheme].  They require to know how long this will take.  I advised of the current trt [turn round time] but they are unhappy with this as the original request was submitted in April.  Could you please advise [the IFA] of the trt.  Please also note that the chq should be sent to [the IFA] and not Canada Life as originally requested.”
16. On the same day, the IFA sent a fax to Scottish Widows, which showed the number of pages, as five.

16.1
Scottish Widows says that it has no record of receiving the fax.

16.2 Mr Thomson says that his examination of his personal file held by the IFA shows that the fax was made up of the same contents as the previous, dated 7 June 2001, plus a copy of an undated letter from the DfEE addressed to Equitable Life.

The undated letter from the DfEE in 16.2 above provided Mr Thomson’s Inland Revenue maximum benefits, as calculated by his Main Scheme, the Principal Civil Service Pension Scheme.  This information had been requested by Equitable Life but the letter had been sent to a wrong address and had been returned to the DfEE.  The DfEE’s Pensions Administrator had then sent the letter to Mr Thomson for onward transmission to the correct address.  Mr Thomson had taken copies, one of which he had sent to the IFA, on 1 May 2001.

17. On 11 July 2001, DfEE faxed to Scottish Widows copies of the DfEE’s Retirement of Member form and Pension Payment Details form (see paragraph 3 above), which were in the same uncompleted state.  It is not know at whose request this action was instigated. 

18. By a fax and letter to DfEE, dated 12 July 2001, Scottish Widows referred to a telephone conversation of that day, and stated that:

“We have recently had contact from [the IFA] regarding the above member’s open market option to Canada Life.

We have recently received the retirement forms from yourself regarding this, however, we need to know who the cheque is to be sent to and the full address details.”

19. DfEE wrote to Mr Thomson, on 13 July 2001, and stated that:

“I understand from Scottish Widows that you wish to transfer your pension fund to another provider to purchase an annuity from them.

Before they can release your cheque they will need your confirmation that this is to be the case.

Could you please confirm in writing whom the cheque is to be sent to with full address details.”

20. Mr Thomson replied, on 17 July 2001, and asked the DfEE to send the cheque to the IFA.  The DfEE received Mr Thomson’s letter, on 20 July 2001, and relayed the information by a letter to Scottish Widows, dated 26 July 2001.  The letter was received by Scottish Widows, on 30 July 2001, and by the appropriate department, on 3 August 2001.

21. On 9 August 2001, Scottish Widows wrote to Canada Life and stated that a cheque for Mr Thomson’s Open Market Option transfer value was enclosed for £101,814.48, although the cheque was actually dated 10 August 2001 and the letter was sent direct to the IFA.

22. By a letter to Canada Life, dated 15 August 2001, the IFA enclosed both of the Open Market Option transfer value cheques for Mr Thomson’s Scottish Widows and Equitable Life arrangements.

23. Canada Life confirmed receipt of the transfer cheques to the IFA, on 31 August 2001, and stated that Inland Revenue maximum figures and the Trustees’ signatures were outstanding.  By fax on the same day, the IFA provided the required Inland Revenue figures, this being in the form of the undated DfEE’s letter, as in paragraph 16 above.  The requirement of the Trustees’ signatures was seemingly waived.

24. After some discussion with Mr Thomson, and some consideration by Canada Life, the annuity for the AVC Policy was set up for an amount of £7,188.72 per annum i.e. 7.06% (£101,814.48 ÷ £7,188.72) or approximately £14.16 per £1.00 of annuity.  The Canada Life Compulsory Purchase Annuity policy was backdated to 1 April 2001, and initial payment was made to Mr Thomson on 1 October 2001.

25. Mr Thomson has calculated his financial loss, as follows:

“Scottish Widows estimate as at 16 April 2001:

· Fund Value £84550.17 + Terminal Bonus £17162.28

· Note that the Fund Value at that time should have been £84550.17 + £892.00 representing AVC contributions for February, March and April.

As at 16 April, corrected Fund Value £85442.17 + Terminal Bonus which may be increased incrementally to £17343.34 due to increased Fund Value - £102785.51.

If I accept that the best annuity rate that I would get would be 7.2% and that my only loss in Fund Value is the Terminal Bonus reduction from £17162.28 to £15338.48, my financial loss would be 0.14% of £1823.80 per annum ie £255.33 per annum. (Scottish Widows continues to hold the Fund Value in Pensionbuilder Units until the day the money is transferred, therefore I should continue to benefit from 5.5%  per annum rate of increase in unit value.)

However:

Best case for me would be for Scottish Widows to have released the AVC on 30 June 2001.  Fund Value with Pensionbuilder Units increasing at 5.5% per annum would have increased to £86343.60 and the Terminal Bonus incrementally increased to £17545.13 - £103888.73.

This compares with the value as at 15 August when Fund Value had increased to £86476.00 but the Terminal Bonus was decreased to £15338.48 providing a value of £101814.48.

This equates to a loss in fund value of £2074.25 ie annuity of £290.40 per annum due to the difference in Canada Life’s Annuity Rates – 7.20% at 16 April and 7.06% when payment received in August.

It should also be noted that on 6 June Canada Life’s Annuity Rate figure was increased to 5.85% - higher that it was on 16 April.  The rate was reduced to 5.70% on 13 July 2001[.]  Note that the Canada Life figure equivalent to an annuity rate of 7.06% is 5.65%.  (Letter from … Canada Life on 22 August 2002 detailing changes to Canada Life’s annuity rates during the period April – August 2001, in the response to my letter dated 31 May 2002.)  I calculate that that 5.85[%] would be equivalent to an annuity rate of 7.3% available from 6 June – 13 July.

This means that my annuity could have been 7.3% of £103888.7, equivalent to £7583.88 instead of 7.06% of £101814.48, equivalent to £7188.72 per annum – a financial loss of £385.16 per annum since 16 April 2001.”
26. The DfEE says that it had no contact with any party with regard to Mr Thomson’s AVC Policy until the fax from Scottish Widows was received, dated 12 July 2001.

CONCLUSIONS

27. There is no doubt that the fact that Mr Thomson’s Annuity Application forms with Canada Life were not properly completed has mainly led to this complaint.

28. Whilst the IFA’s recommendation to Mr Thomson was to transfer both the AVC Policy and his Equitable Life Free Standing Additional Voluntary Contributions policy to Canada Life, these were two different arrangements that should have required two separate Annuity Applications.  Instead, pages 1, 2 and 4 were duplicated and page 3 was duplicated with one to show the Purchaser/Trustee to be Equitable Life and the other, wrongly, to be Scottish Widows.

29. The AVC Policy Annuity Application papers were sent to Scottish Widows.  This should have caused only some delay, as Scottish Widows redirected the Annuity Application papers to the DfEE, with a covering letter, dated 14 May 2001.

30. The DfEE says that it has no record of receiving Scottish Widows’ letter, although it was correctly addressed.  The letter has, however, been discovered in the IFA’s personal file for Mr Thomson.  In my judgement, it is more likely than not that the DfEE sent the letter and the Annuity Application papers back to the IFA at some later date, as Part 6 of page 3 had originally shown Scottish Widows to be the Purchaser for the AVC Policy Annuity Application instead of the DfEE.  Further confusion was likely to have been caused to the DfEE by the incomplete state of the paperwork and by Part 7 having been incorrectly signed by Mr Thomson. 

31. Similarly, the most likely explanation for the copy of Part 6 of page 3 of the AVC Policy Annuity Application papers now showing the Purchaser to be the DfEE, is that the page was replaced by the IFA when the papers were faxed to Scottish Widows, on 7 June 2001.

32. Scottish Widows says that it has no record of receiving the IFA’s fax, dated 7 June 2001.  Again, in my judgement, the fax was most likely received by Scottish Widows.  The Annuity Application papers were incomplete and, therefore, it is probable that Scottish Widows contacted the IFA for that reason.  This is supported by the indication contained in Scottish Widows’ telephone contact note, dated 10 July 2001, wherein it is stated that “the info now appears to have been received from MS.”  Clearly this related to the uncompleted Inland Revenue Details required in Part 5 of page 2 of the Annuity Application papers.  The telephone contact note, therefore, strongly suggests that there had been exchanges between the IFA and Scottish Widows before 10 July 2001. 

33. By this date, the main financial loss that Mr Thomson complains about had already occurred, as Scottish Widows had reduced its With-Profits Terminal Bonus Rate to the AVC Policy, on 1 July 2001.  Scottish Widows cannot, therefore, be blamed for the delay up to the point that caused the main financial loss claimed by Mr Thomson.

34. With the Retirement of Member form that had been received from the DfEE by fax, on 11 July 2001, Scottish Widows was then in a position in which it was prepared to release the transfer value of the AVC Policy.  However, instead of sending the transfer value cheque to the IFA, as had been previously requested, Scottish Widows wrote to the DfEE for instructions.  This caused an unnecessary delay of some 23 days before Mr Thomson’s instructions were received by the appropriate department of Scottish Widows, on 3 August 2001.

35. However, Mr Thomson did not suffer any financial loss during this additional delay period due to any adverse alteration of Canada Life’s annuity rates.  This was because Canada Life subsequently stood by a better rate that had inadvertently been applied to his AVC Compulsory Purchase Policy when it was first set up.

36. Undoubtedly, Mr Thomson was caused distress and inconvenience because of the additional delay caused by Scottish Widows in the completion of the transfer of the AVC Policy to Canada Life.  But he also benefited during the same period by the increased value of the AVC Policy and I am satisfied that this was sufficient modest recompense for the non-financial injustice suffered.

37. The DfEE has stated that it had no contact with any party until 12 July 2001.  As I have already found above, it is most likely that Scottish Widows’ letter, dated 14 May 2001, was sent to the IFA by the DfEE at some later date, but by 7 June 2001.  I also note that the DfEE sent forms by fax to Scottish Widows on 11 July 2001.  It would seem, therefore, that there was some earlier contact with other parties not recorded by the DfEE.  I do not see, however, that any injustice was caused by the DfEE to Mr Thomson, as the Annuity Application forms had already been returned to the IFA for sorting out.

38. I do not uphold the complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

29 March 2007
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