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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D A Snowden FILLIN "Enter Complainant's name" \* MERGEFORMAT 

Scheme
:
Manchester Ship Canal Company Pension & Life Assurance Scheme Arrangement for Helmsmen FILLIN "Enter Scheme name" \* MERGEFORMAT 

Administrator
:
Scottish Mutual Assurance plc trading as Scottish Provident 

MATTERS FOR DETERMINATION 

1. Mr Snowden says that Scottish Provident failed to apply bonuses to his pension policy in the Scheme from 1974.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY FACTS

3. The Scheme was established with effect from 1 April 1963 to provide benefits for Helmsmen who worked on the Manchester Ship Canal.  The Scheme comprised of three components: life assurance provided by a group life assurance policy, individual endowment policies and retirement annuity policies for the members.  The provider of Mr Snowden’s individual retirement annuity policy (the “Policy”) in the Scheme was Scottish Provident.  The primary role of the Manchester Ship Canal Company (the “Company”) was to collect contributions on behalf of the Helmsmen in order to fund the various components of the Scheme.  The Company acted as custodian of the endowment and retirement annuity policies and as agent of the group life assurance policy.  

4. By a notice to all Helmsmen, entitled “Pension Scheme”, dated 4 April 1963, the Company stated that:

“You will know from the notice already circulated that the Helmsmen’s rates have been increased with effect from April 1, for the purpose of providing a new Pension Scheme. …

… Pensions will be non-commutable and non-assignable and in the event of a Helmsman leaving the Service before retiring age he will be entitled, at retiring age, to a paid up pension on a proportionate basis.”

5. By a notice to all Helmsmen dated 26 March 1964, the Company stated that:

“I am now enclosing the following papers and I shall be obliged if you will give them your careful attention :-

1. Explanatory notes giving details of the Pension arrangements as they have finally been agreed.  These are for information only unless you have any comments or suggestions for clarification which might be useful when the notes are incorporated in booklet form.”

6. The “Explanatory notes” referred to in the notice above were entitled “Pension arrangements for Manchester Ship Canal Helmsmen (Explanatory notes to form the basis of a booklet to be issued to all members)”.  Under the sub-heading of “Withdrawal” the notice stated that:

“In the event of a Helmsman withdrawing from the Service before the age of 60, … he will become entitled on reaching the age of 60 to a pension based on the contributions made on his behalf up to the date of his withdrawal. … (The provisions of this paragraph will, for example, apply when a Helmsman becomes a Pilot).”

7. Mr Snowden became a member of the Scheme with effect from 1 April 1963 and contributions to the Policy ceased when he was promoted to Pilot on 1 March 1974.

8. By a letter to Mr Snowden dated 28 March 1974, the Company’s financial adviser stated that:

“Under the Self Employed Annuity contract the paid up pension is £911.64 per annum payable from your 60th birthday.  Could you please forward to me the self employed annuity policy which is required by Scottish Provident for endorsement purposes in connection with your withdrawal.”

9. There is no dispute that, whilst Mr Snowden was an active member of the Scheme, the Policy was on a “With Profits” basis.  The endorsement referred to in the letter above would have stated whether Mr Snowden’s paid up pension entitlement secured by the Policy was on a With-Profits or on a Non-Profits basis.  However, neither the Policy nor a copy of the Policy has survived.

10. The Scheme’s Explanatory Booklet was printed in November 1976.  The paragraph in this booklet under the heading of “Withdrawals” is essentially the same as that in paragraph 6 above.  

11. With effect from April 1979, amendments were made to the various components of the Scheme, including the Helmsmen’s retirement annuity policies.  A document dated December 1979 sent from Scottish Provident to the Company, entitled “Manchester Ship Canal Company – Helmsmen’s Pension Arrangements: Proposed Amendments to the Arrangements from 1st April 1979”, described the amendments. 

12. So far as is relevant, the 1979 document stated that:

12.1. Paragraph 3:

“[T]he Underwriters would like to take the opportunity of introducing from 1st April 1979 new premium rates for those benefits which in fact show an improvement on the existing rates which have applied since 1963. The intention is that the existing self-employed annuity contracts should be modified so that in future they operate on the basis of Scottish Provident’s current bonus system and premium rates in respect of ‘normal’ self-employed annuity business for individual self-employed persons …”

12.2. Paragraph 4:

“The position on leaving service is important since many members do not expect to retire at age 60 in the Helmsmen’s service. With regard to the self-employed annuities the proposed new basis is in fact more favourable to those who withdraw than the existing basis …”

There is no dispute that members who left the Scheme after 1 April 1979 were provided with paid up pension entitlements and their retirement annuity policies were continued as With Profits investments with Scottish Provident. 

13. Following an enquiry from Mr Snowden about the Policy, Scottish Provident replied by letter dated 14 July 1988, and advised him that:

“… the policy is on a with profit basis and is continuing to participate in bonuses each year”.

14. On 28 December 1989, Scottish Provident transferred the value of the Policy to the Pilot’s National Pension Fund (PNPF).  The PNPF has stated that a cheque for Mr Snowden of £3,614.00 was received from Scottish Provident on 2 January 1990.  Mr Snowden has said that he was granted 1 year and 2 months’ additional service credit in the PNPF for the transfer value of the Policy.  

15. In June 1998, Scottish Provident provided Mr Snowden with a tax-free cash sum of £2,114.04, in the mistaken belief that the Policy was still extant, and began paying him an annuity of £644.52 per annum.

16. Scottish Provident wrote to Mr Snowden on 17 April 2002, and stated that:

“Your policy was a non-profit policy, the reason being when leaving Manchester Ship Canal service or promotion to pilot, the helmsman’s pension contract was made ‘paid-up’ on a ‘non-profit basis’.  The paid up benefit included all bonus entitlement accrued to the date of the paid up policy.”

17. A further letter from Scottish Provident dated 21 June 2002 reiterated the position to Mr Snowden by stating that the Policy was “on a non profit basis and did not continue to accrue bonuses” and said that the information provided to him in 1988, namely that his Policy was on a With-Profit basis, had been incorrect.

18. On 14 March 2003, Mr Snowden brought his complaint to me.

19. In April 2003, Scottish Provident realised its error of paying Mr Snowden benefits under the Policy and ceased making further any annuity payments to him.  As a gesture of goodwill, however, Scottish Provident did not try to recover the monies that had been paid to Mr Snowden in error.

20. Mr Snowden says that:

20.1 his Policy in the Scheme was on a With-Profits basis;

20.2 the original terms and conditions of the Scheme were contained in the “Agreement” [see the Explanatory notes in paragraph 6 above] and no where in the text of this document do the words “paid up” or “non profit policies” appear;

20.3 Scottish Provident should provide him with a correct pension based on bonuses accrued since 1974 until the present day; and

20.4 another member of the Scheme who left some 4 years after him, and yet had less contributions in the Scheme, fared considerably better than him in terms of subsequent transfer values. [Mr Snowden has provided some details about this former member’s position with the former member’s permission]  

21. Scottish Provident maintains that the Policy was correctly made paid up on a Non-Profit basis.  

CONCLUSIONS

22. The Scheme comprised of three components.  Mr Snowden’s complaint relates only to the retirement annuity policy component and the Policy Mr Snowden has alluded to another member of the Scheme but the only relevance of how another member was treated is the extent to which this can be seen as providing evidence of the terms which applied to Mr Snowden.

23. Essentially, Mr Snowden seeks to have his paid up pension benefits under the Policy accorded bonuses from the date of his leaving Service and becoming a Pilot on 1 March 1974 to 28 December 1989, the date on which the value of the Policy was transferred to the PNPF, plus an additional sum to compensate him for the bonuses which would have been applied to the Policy had the Policy not been transferred. 

24. The notifications to the members of the Scheme referred to in paragraphs 4 and 5 above, and the Explanatory Notes in paragraph 6 above, make mention of a paid up pension being provided to member on leaving Service.  No reference is made, however, to the possibility of bonuses being added to a member’s retirement annuity policy after withdrawing from the Scheme.  Rather, a member’s entitlement is based only on ‘the contributions made on his behalf up to the date of his withdrawal’.

25. Mr Snowden effectively provides two arguments for his assertion that the Policy should have been preserved on a With-Profits basis. The first is what Scottish Provident told him in on 14 July 1988 (see paragraph 13 above).  Scottish Provident has said that the letter of 21 July 1988 was written in error.  The second is that the retirement annuity policies of those who ceased to be Helmsmen after 1979 were preserved on a With-Profits basis.  The 1979 amendments detailed in paragraph 12 above indicate, however, the apparent difference in treatment of the Policy by comparison with the retirement annuity policies of those members who ceased to be Helmsmen after 1 April 1979.

26. The Scheme’s Explanatory Booklet provides a source of evidence as to the terms of Mr Snowden’s Policy on leaving Service. This leans against Mr Snowden’s assertion that his Policy should have had bonuses applied to it from 1974 onwards, in that it states only that a paid up pension would be provided based on the contributions made on the member’s behalf up to the date of leaving.

27. The Company’s financial adviser wrote to Mr Snowden on 28 March 1974 and stated that: “… the paid up pension is £911.64 per annum payable from your 60th birthday”.  No mention was made in the letter that the Policy would continue on a With-Profits basis and no projection was provided to show the likely effect of the future bonuses on the benefits at age 60, both of which I would have normally expected to see.

28. The transfer value of the Policy paid to the PNPF for Mr Snowden in December 1989 was £3,614.  This was made some 15 years after Mr Snowden left Service and the sum paid indicates that Scottish Provident’s records at that time recorded that the Policy was on a Non-Profit basis, as otherwise a higher transfer value could have been expected at that date. 

29. Whilst there is no mention in any of the documentation of the Scheme that the Policy would be made paid up on a Non-Profit basis, the evidence that is available supports Scottish Provident’s statement in its letter to Mr Snowden of 17 April 2002 (see paragraph 16 above) that the Policy was made paid up on a Non-Profit basis on 1 March 1974.

30. For the reasons stated above, and in the absence of any evidence to the contrary, I do not uphold Mr Snowden’s complaint.

DAVID LAVERICK

Pensions Ombudsman

26 April 2005
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