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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Clive Carpenter

	Scheme
	:
	South Glamorgan Training and Enterprise Council Retirement Benefits Scheme  (the Scheme)

	Respondents
	:
	GE Life Limited (GE Life) (formerly known as National Mutual Life) – as the manager/administrator for the Scheme 
DTI – as the administrator for the PCSPS
South Glamorgan Training and Enterprise Council Ltd, which subsequently changed its name to South East Wales Training and Enterprise Council Limited (Employer)

ELWa Trading Limited (ELWa) a subsidiary company of the National Council for Education and Training for Wales (NCETW) (the Employer)

Robson Salustro McGladrey (RSM): Trustee of the Scheme 


MATTERS FOR DETERMINATION

1. Mr Carpenter is claiming compensation in respect of delays on the part of the Respondents in making a transfer payment from the Scheme to the Principal Civil Service Pension Scheme (PCSPS), leading subsequently both to a reduction in the transfer amount and to the loss of his ability to transfer into the PCSPS on the terms that he originally accepted.  He also wishes to claim additional compensation from the date that the transfer amount in question should have been paid.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
Background

3. Section 30 of the Learning and Skills Act 2000 established the National Council for Education and Training for Wales (NCETW).  The work of the various Training & Enterprise Councils in Wales, including South Glamorgan  TEC, was wound up on 31 March 2001, with new bodies (including NCETW) becoming operational from 1 April 2001. From that date the staff of the NCETW were able to become members of the PCSPS, with NCETW becoming a participating employer in the PCSPS.   

4. The Scheme is a money-purchase, contracted-in arrangement invested in unitised with-profits funds at GE Life. The Scheme’s manager/administrator is GE Life.  The Principal Employer (and sole Trustee) under the Scheme was South Glamorgan Training and Enterprise Council Limited. When Training and Enterprising Councils were abolished, the Welsh Assembly appointed RSM to wind up the Scheme.  The DTI acted as the administrator of the PCSPS in relation to former employees of TECs.   

5. The Appendix to this Determination sets out relevant provisions from the Scheme Rules, statute and the PCSPS. 

Transfer Application
6. Mr Carpenter is a member with preserved benefits in the Scheme.  In March 2002 the DTI sent to GE Life Mr Carpenter’s application for a transfer payment from the Scheme, since Mr Carpenter had indicated that he wished to transfer his benefits into PCSPS, having seen an estimate of the transfer credit he could receive in the PCSPS based on the amount of his transfer value which had been provided in December 2001.  To date, no transfer payment has been made from the Scheme.  In the intervening period (March 2002 to June 2006), the quoted transfer values for Mr Carpenter’s Scheme benefits have fluctuated significantly.  The terms on which the transfer values can secure a transfer credit in the PCSPS have also varied.  
7. Mr Carpenter had been given information about the PCSPS by the DTI, including forms to obtain an estimate of the terms on which a transfer of benefits could be made.  He completed one of these forms in March 2001.  Mr Carpenter stated on this form that the administrators of the Scheme were GE Life (Head Office).

8. The DTI wrote to GE Life for an estimate of the transfer value for Mr Carpenter on 12 September 2001, making reference both to a 12 months’ limit during which a member was able to apply for a transfer-in payment to the PCSPS and also to the transferring scheme’s statutory obligations to deal with a member’s request for a transfer value.  On 6 October 2001 the DTI sent Mr Carpenter an acknowledgement of his application for an estimated transfer value from the Scheme and told him that they were writing to the Scheme administrator to request the transfer value.   

9. DTI chased GE Life on 1 December 2001.  GE Life replied on 19 December 2001 quoting a transfer value of £42, 412.60 (the First Transfer Amount).  

10. DTI passed this information to Mr Carpenter on 12 January 2002 together with an estimate of the credited service (5 years 296 days) (the First Transfer Estimate) that such an amount would secure in the PCSPS. The DTI explained that the actual reckonable service in the PCSPS could differ from the estimate provided, where (for example) the final transfer amount differed from the First Transfer Amount.  An extract from the DTI’s letter to Mr Carpenter dated 12 January 2002 states the following:

“…

You must make a formal written application if you want to transfer your benefits.  Remember that the PCSPS will not normally accept transfer value payments if you make a formal written application more than 12 months after joining (or rejoining) the PCSPS unless it is agreed that you are not to blame for the delay…

Also, unless the transfer is being dealt with under the Public Sector Transfer Club arrangements, if the PCSPS does not receive your previous pension scheme’s transfer value payment within the 12 month period referred to above, what the transfer buys you in the PCSPS may be lower than if payment  had been made earlier.

…

I attach a form (Annex B) which you may use to make a formal written application by completing and returning to me… ”

11. On 14 March 2002, Mr Carpenter applied to the DTI asking them to request payment of the First Transfer Amount from the Scheme managers/trustees.  He did this by signing a form which included a statement that:

This is my written application for the PCSPS to accept the transfer value offered by my previous scheme or arrangement (named above).  I request that the administrators of the PCSPS ask my previous scheme or arrangement to pay the transfer value to the PCSPS.”   
12. On 18 March 2002, DTI asked GE Life to make the transfer but GE Life replied on 22 March saying that they could not process either Mr Carpenter's transfer request or that of another member owing to an "outstanding issue" with the Trustees.  GE Life said that in addition to the form from Mr Carpenter they also needed transfer forms to be completed by the Scheme trustees. 
13. On 27 March 2002 DTI wrote to Mr Carpenter to tell him that his transfer application rested with the Trustees of the Scheme and there was nothing further that either he or the DTI needed to do.  
14. Mr Carpenter left NCETW on 11 June 2002. DTI advised GE Life of this on 3 July 2002, when they sought an update on the response to Mr Carpenter’s request to transfer.  

15. GE Life wrote to RSM on 24 July quoting a transfer value for Mr Carpenter of £39,764.70 (the Second Transfer Amount) and stating that Mr Carpenter wished to transfer the value of his benefits to PSPCS.  Also on that date GE Life wrote to the DTI stating that the outstanding matter referred to in earlier correspondence - the issue that the Trustee to the Scheme had to address - was still to be resolved.  GE Life said that they had, however, sent a reminder to the RSM, together with another set of transfer papers to complete in respect of the Second Transfer Amount.  

16. After some further correspondence and telephone calls between Mr Carpenter and GE Life, Mr Carpenter wrote to RSM on 23 September 2002.  He told RSM that he was having problems with his transfer payment.  He also asked for details of the IDR procedure.  When he received no reply, he wrote again on 3 October.  When he still received no reply, he enlisted the help of the Pensions Advisory Service (TPAS).  

17. On 15 October 2002, RSM wrote to Mr Carpenter offering him a transfer value of £31,555 (the Third Transfer Amount). No mention was made of his previous request for a transfer value.  The DTI contacted GE Life on 23 October 2002, to ascertain the status of the problems that GE Life had mentioned on 24 July 2002. The DTI informed GE Life that Mr Carpenter was still entitled to transfer his benefits from the Scheme into the PCSPS as, even though he had by then left service, his application to transfer had been received at the DTI before his last day of service.
18. RSM rejected Mr Carpenter’s complaint on 31 January 2003, later notifying TPAS that their letter constituted their complete response under the IDR procedure.  Mr Carpenter brought his complaint to me on 20 March 2003.  
19. Mr Carpenter has declined to give further authorisation for transfer payments to be made to the Scheme, since the amounts that have subsequently been quoted have been lower than the First Transfer Amount.  
Administration of the Scheme

20. On 20 March 2001, the Employer wrote to GE Life, to inform them that – with immediate effect – they were stepping down as trustee and also resigning as Principal Employer.  The Employer also advised GE Life that RSM had been appointed to act as trustee to the Scheme. GE Life were asked to send the “replacement trust deed” to RSM.  GE Life were also asked to send all future correspondence on the Scheme to the Manchester office of RSM.  RSM say that the Employer wrote directly to members to notify them that RSM was to take over as Trustee of the Scheme.  I have not seen any copy of such a letter.
21. The last premiums paid in respect of the Scheme by the Employer were on 26 March 2001. 
22. On 11 June 2001, the Employer which had by then been acquired by NCETW changed its name to Education and Learning (Wales) Trading Limited (ELWa). 
23. RSM wrote to GE Life on 10 July 2001, with a further copy of the letter of 20 March requesting that GE Life prepare a deed of appointment for RSM.  RSM’s letter reiterated the previous request for all correspondence to be directed to them.  However, on 18 July 2001, GE Life contacted the Bank of Scotland – which had until then acted as the Scheme’s outsourced administrators – to request that the Bank confirm its understanding of RSM’s role.  GE Life asked the Bank if RSM was to act as the new Principal Employer under the Scheme since it was not possible for an employer to resign.  GE Life sent the Bank the Inland Revenue’s form PS257 which is used to notify a change of Principal Employer.  

24. During September and October 2001 further correspondence followed between GE Life and RSM, setting out GE Life’s various requests for information on the changes within the Scheme.  GE Life told RSM that the Bank of Scotland had not responded to their queries in July but that GE Life’s policy was not to send further requests for outstanding information.  

25. RSM told GE Life that there was no change in the Principal Employer.  By letter dated 30 October 2001 RSM informed the Bank of Scotland that there had been no change in the Principal Employer under the Scheme. 

26. On 14 November 2001, RSM issued an announcement to the Scheme members, as follows:

“Dear Member

This letter is to inform you that RSM Robson Rhodes have been appointed as the independent trustee of your TEC pension scheme.

Where appropriate we will be liaising with the PCSPS administrators at the DTI Cardiff for those members now working for ELWa who wish to consider transferring to their new scheme.  If you are one of these people it is crucial that the DTI receive your TV1 form given to you earlier this year.  If you wish to consider transfer to PCSPS then the form should be addressed to [ ], PCSPS Pensions, DTI Cardiff (full address will be put in).

We will also transact any transfers to other new employers[‘]  pension schemes or arrange for retirement benefits to be paid.

It is our aim to arrange for your TEC pension scheme be wound up as soon as possible while giving all members maximum choice of where to keep their pension benefits…

…

Once we have received all the required information from the insurance company regarding current benefits we will write to you with your options statement.

While we are arranging for the scheme to be wound up we will ensure that we deal with the day to day pension scheme matters which include a positive vote on GE’s take over [of] National Mutual...” 

27. On 17 November 2001, the DTI wrote to RSM, to request transfer values for certain members who had asked for these and who were named in an accompanying spreadsheet.  No copy of the spreadsheet in question can now be located.  
28. On 13 December 2001 the Inland Revenue Audit & Pension Schemes Services (IRAPSS) told GE Life that the Scheme had been re-registered with them following a change of Principal Employer.  The new Principal Employer was the NCETW.  GE Life wrote to the Bank of Scotland to request clarification of the situation.   

29. On 9 January 2002, the DTI chased RSM for a response to its request for transfer values made on 17 November 2001.  
30. From January through to March 2002 correspondence was exchanged between GE Life and RSM.  GE Life wished to establish the link (if any) between South Glamorgan Training and Enterprise Council) and NCETW, together with information about the appointment of RSM.  
31. On 21 February 2002 RSM advised DTI that they were seeking from GE Life the transfer values that had been requested in November 2001 and on that date RSM asked GE Life to produce those amounts, listing the members involved.  Mr Carpenter’s name is on that list.  
32. GE Life wrote to RSM on 22 March 2002, saying that they had received a number of requests for transfer payments which they were unable to process as the question of the Principal Employer and NCETW’s connection to the Scheme remained unaddressed.  GE Life requested that RSM, in their capacity as Trustee to the Scheme, provide them with the information necessary to enable them to process the transfer requests, within 10 days.

33. Throughout May 2002 correspondence continued between GE Life and RSM on the documentation that GE Life said was needed resolution before RSM could be recognised as the trustee to the Scheme.  

34. On 29 May 2002, GE Life sent RSM a copy of the Definitive Trust Deed and Rules, after receiving a payment of £50 for that purpose from RSM.
35. There followed  various e-mails between RSM and ELWa as to who was the correct Principal Employer under the Scheme and about other details that GE Life had indicated were required before they could deal with RSM as the accredited trustee to the Scheme.  These included a request for a deed that would show who was the proper Principal Employer: on this point RSM asked ELWa to confirm (among other detailed queries) what involvement or connection  NCETW had with the Scheme and requested sight of  the deed that enabled NCETW to participate in the Scheme.  RSM told ELWa that it would contact the Inland Revenue for copies of that body’s documentation on the Scheme. 

36. GE Life indicated that it was unwilling to process a cheque that it had received from the Principal Employer that had not been allocated to members’ accounts under the Scheme, (the Unallocated Premium) until NCETW was appointed by deed as the new Principal Employer under the Scheme.  RSM also asked ELWa to confirm whether ELWa was the trading name of the Principal Employer.  Although ELWa said that it would ask the Bank of Scotland for information about the Scheme, there is no record of this approach being made.

37. On 23 July 2002, ELWa sent RSM a copy of the Certificate of Incorporation on change of name (Change of Name Certificate) that showed that South East Wales TEC had changed its name to ELWA Trading Limited on 11 June 2001.  ELWa asked RSM to confirm that GE Life would accept this evidence of the Principal Employer’s details.   

38. On 26 July 2002, RSM sent GE Life a copy of the Change of Name Certificate and emphasised that (among other matters) as trustee it intended to wind the Scheme up as quickly as possible.  RSM advised that it was unable to provide a copy of a deed showing the new employer and asserted that it was the “normal course of action” for the insurer to prepare the necessary documents following any change of name.  RSM requested GE Life’s legal guidance on how to make progress with the Scheme.   

39. On 14 August 2002, RSM changed the operating base for its involvement with the Scheme from Manchester to Leeds. 
40. After a reminder from RSM, GE Life replied on 17 September 2002:  

“…Please accept our apologies for not replying sooner.  Due to the circumstances of this case, the matter had been referred to our Technical department and we were awaiting their response.

On checking with Companies House they have informed us that South Glamorgan Training and Enterprise Council was established on 6 February 1990.  Our scheme was established shortly after on 1 September 1990.  South Glamorgan Training and Enterprise Council Limited changed its name on 19 April 1999 to South East Wales Training and Enterprise Council Limited.  We can find no record of being informed of this change.  South East Wales Training and Enterprise Council Limited subsequently changed its name to ELWa Trading Ltd on 11 June 2001.  Companies House have no record of any Company under the name of National Council for Education and Training for Wales, although I understand that this Company makes up part of ELWa Trading Ltd.

The Scheme Administrator is the Trustee and for this scheme, the Trustee is the Principal Employer.  The Scheme Administrator is required to supply any information regarding changes to the Employer’s details to the Inland Revenue not later than 180 days after the scheme year end date in which the change(s) took place.  Failure to do so may lead to penalties under section 98 Taxes Management Act 1970.

The change of name from South Glamorgan Training and Enterprise Council Limited to South East Wales Training and Enterprise Council Limited must be reported to the Inland Revenue.  The Inland Revenue will receive the report later than their deadline and the Scheme Administrator may be liable for a fine for late reporting.

It is our understanding that a Deed and PS257 to appoint National Council for Education & Training for Wales as the new Principal Employer has been submitted to the Inland Revenue.  To date, the trustees are unable to provide us with a copy of the deed.  The Pensions Act 1995 states that the trustees are required to retain full records, independently of the employer, to allow the proper administration of the scheme.  If the trustees are still unable to provide a copy of the deed, they may be in breach of the Pensions Act.

Your letter of 26 July states that the Principal Employer ceased to trade on 31 March 2001.  Please can you confirm which employer this statement relates to.  Please also be aware that the liquidation of an employer associated with a pension scheme is an Inland Revenue reportable event and penalties for late reporting may apply.

GE Pensions Ltd offers a facility whereby we offer draft deeds for changes to pension schemes where we act as practitioner.  We are under no legal obligation to provide draft deeds and we are not willing to draft a deed for this scheme until we are provided with all necessary information.

In order for us to complete the necessary deed we require confirmation as to whether or not the change of name from South Glamorgan Training and Enterprise Council Limited to South East Wales Training and Enterprise Council Limited has been documented and reported to the Inland Revenue.  If this change has been reported, please provide us with copies of the relevant documentation.  We also require a copy of the deed and PS257 that appoint National Council for Education and Training for Wales as the new Principal Employer.  Finally, we require confirmation that ELWa Trading Ltd is to be appointed as the new Principal Employer.  On receipt of this information, we will prepare a draft deed.  If you are unable to provide us with this information, the trustees may wish to request the facilities of a solicitor in order to prepare the relevant information.

Your letter of 26 July states that a further sum of £9,472.99 is still to be paid and that the application of the monies has been outstanding for over 2 ½ years.   As far as we are aware, the monies are being paid from ELWa Trading Ltd who has only been in existence since 11 June 2001.  As you are aware, we are unable to accept the cheque and apply any monies until the documentation surrounding the changes of Principal Employer have been resolved, however, in the meantime it would be helpful if you could confirm which members this payment is in respect of along with the amounts in order that we can begin to resolve the outstanding issues of members statements and values that have been requested…”
41. On 23 October 2002, RSM sought advice from Pinsents Solicitors on how to effect the change of trustee and name of the Principal Employer.  After receiving such advice RSM wrote to ELWa on 12 December 2002 with the necessary documentation for RSM to replace ELWa as trustee, together with recording the name changes that South Glamorgan Training and Enterprise Council had undergone over previous years and introducing an amendment into the current trust provisions allowing for changes in trustees to take place.  At a meeting on 17 December 2002 ELWa’s Board of directors resolved to adopt the amendments to the Scheme’s rules.  After ELWa and RSM executed the documentation, it was forwarded to GE Life on 20 March 2003.  On 24 March 2003 GE Life informed RSM that RSM was now formally recorded as the Trustee of the Scheme and ELWa was on record as being the Principal Employer.
SUBMISSIONS
42. Mr Carpenter submits:
42.1. He should be credited with service in the Scheme equivalent to that period   he was first offered.  He does not understand why his request for the First Transfer Amount has still not been processed and why he has been provided with lower amounts on subsequent occasions. He never received details of the Second Transfer Amount.  
42.2. He feels that he is being penalised for matters outside his control and does not understand why it took so long to reconcile Scheme premiums when the last contribution was paid in March 2001. He has asked why ELWa did not send his transfer estimate request to the DTI until August 2001, with the result that he did not receive his First Transfer Estimate until January 2002.
42.3. He does not know what the present transfer amount is, but he feels that it would be unfair for any surplus to be retained by either RSM or GE Life, if the amount required by the DTI to secure the Correct Transfer Credit is lower than the present transfer amount.  
42.4. He never received RSM’s letter of 14 November 2001 but by then he had already submitted his request for a transfer payment.  
42.5. He feels that RSM have treated his request under the IDR rather lightly.  He also does not understand ELWa’s stance in general: it has behaved with a “cannot be bothered” attitude.  He feels strongly that it should be penalised for its failure to act in his situation and that, notwithstanding any directions that I may make with the intention of restoring him to the position he would have enjoyed if matters had been dealt with properly, he remains the victim.   

43. RSM’s position:
43.1. ELWa had communicated to its employees that RSM was involved in the administration of the Scheme before RSM issued its letter in November 2001.  Before November 2001 RSM had not issued any formal communication, except to the extent that they were involved with group presentations to employees and issued brochures.  
43.2. RSM were not aware that Mr Carpenter wanted to make a transfer, until GE Life wrote to them on 24 July 2002.  This quoted the Transfer Value provided on 24 July 2002, but also stated that the transfer could not be completed until matters surrounding various outstanding payments had been concluded.   At that point, the person within RSM who was responsible for dealing with the wind-up of the Scheme went on long-term sickness absence and the administration was transferred to a different RSM office.  The Third Transfer Amount was, therefore, not issued to Mr Carpenter.  Once the new RSM office had received the files from their Manchester colleagues, a full Scheme membership list was requested from GE Life. RSM received this on 23 August 2002, but it did not include Mr Carpenter.  RSM queried this with GE Life and sought to clarify whether Mr Carpenter’s transfer had been concluded since July 2002.  
43.3. However, GE Life (despite being sent a reminder on 10 October 2002 about the earlier membership query) did not respond.  GE Life sent RSM a letter on 10 October 2002, confirming Mr Carpenter’s current fund and transfer values, together with the relevant discharge forms.  These were then sent to Mr Carpenter on 15 October 2002.  
43.4. RSM consider that the only responsibility that they have rests with the period from 24 July 2002 to October 2002.   Owing to work pressures at that period and  with many members wishing to take transfers, they had not been able to respond sooner.  

43.5. All matters relating to Mr Carpenter’s request were dealt with between GE Life and the DTI, and RSM were excluded from the process.  Nobody had contacted RSM at the time of Mr Carpenter’s original transfer request (March 2002), to alert RSM to his requirements.  Mr Carpenter had involved RSM only at a late stage in the transfer process but wanted RSM to be held responsible for the entire issue, even though he initially did not seek RSM’s help.   
43.6. RSM also say that they encountered significant problems with GE Life’s reluctance to deal with them.  GE Life refused to recognise RSM’s authority to act in respect of the Scheme and consequently RSM was unable to make progress in winding it up.  At their own expense, RSM employed a pension lawyer to prepare the necessary deeds and change of name from South Glamorgan TEC to ELWa Trading Limited.  So it was not until March 2003 that GE Life acted on RSM’s instructions and requirements, when formally presented with the deed of appointment for RSM as the Scheme Trustee. Therefore, even though RSM was appointed by ELWa to act as trustee to the Scheme from 26 March 2001 – as evidenced by the letters issued to various advisers and providers at that time – the change from ELWa to RSM was not properly documented until March 2003.   
43.7. The benefits of some members had been transferred out during the period in which GE Life had been in dispute with RSM over the outstanding issues.  These members were those to whom the issue of the Unallocated Premium did not apply.  The transfers in question had also been concluded without RSM’s authorisation as the trustee, with GE Life and the relevant receiving scheme being the only parties to them.  RSM conceded that GE Life could possibly argue that RSM was not the official Scheme Trustee and was therefore not authorised to sign the discharge papers.  
43.8. RSM state that a special arrangement with the PCSPS meant that members had 24 months (as opposed to the normal 12 months) in which they could transfer to the PCSPS.  
43.9. RSM’s experience of the usual procedures relating to documentation is that insurers of money purchase arrangements are responsible for overseeing the completion of all relevant documentation when changes to scheme rules are being made.  GE Life never questioned RSM’s request to provide documents, and neither did they stipulate that it was RSM’s responsibility to prepare the relevant deeds.  However, RSM undertook to expedite matters through the appointment of their own pension lawyer, at their own expense, to arrange for the relevant documents to be prepared.  
43.10. Until the time that RSM were formally appointed as Trustee to the Scheme, the extent of their involvement was in aiding the Scheme administration and trying to do right by the members in assisting with the transfer of benefits and preparing the Scheme for closure.  RSM sympathise with the confusion caused to Scheme members as to the responsibilities of the relevant parties, as ELWa (or its predecessors) would have informed them that RSM was taking over the responsibility for the Scheme.  However, this hand-over of responsibility did not happen until December 2002 and it was only at that stage that RSM could have started the wind-up process.  This process has reached the stage where they are now ready to issue individual policies to the members.  

43.11. Legal guidance that RSM had obtained was that the deed that appointed RSM as trustee validated the principal Employer’s power to amend the Scheme’s provisions (rule 13(b) of the Trust Deed and clause 7 of the Definitive Deed).  The amendment introduced by that deed was the power [on the part of the Principal Employer] to appoint and remove trustees.  

43.12. RSM’s administrative practice is to issue reminders to members on a regular 2/3 week basis until the matter in question – in Mr Carpenter’s case, a transfer request - has been finalised.  The standard procedure would be for the relevant administrator within the RSM team to contact the receiving scheme administrators on outstanding points and to follow these up on a regular 2/3 weekly basis.  These outstanding issues would be, for example, discharge papers, calculations and the acceptance of a transfer value.  This would happen unless RSM was informed of any issue that might delay the process, or where instructions were given to the relevant party stating that no further action would be taken until further notice.  

43.13. RSM refute utterly that they are solely responsible for compensating Mr Carpenter.  RSM feel that ELWa should be required to bear its share of responsibility and therefore financial liability for restoring Mr Carpenter to the correct position. 
43.14. All benefits remaining in the scheme should be used to provide a transfer credit in the PCSPS, if required.  As there is likely to be a surplus of several thousand pounds by comparison with the amount available to transfer in 2001, RSM feel that Mr Carpenter has not been disadvantaged at all by the delays in his transfer.  
44. GE Life say:
44.1. The main areas of concern were RSM’s apparent lack of authority to act in relation to the Scheme, the lack of information regarding the historical name changes, and unresolved issues as to the acting/sponsoring employer.  Until these important issues were resolved, GE Life was unable to apply the Unallocated Premium and deal with RSM directly in the matter of such items as transfers, etc that required signatories/authorisation to proceed.   
44.2. GE Life did not continue to deal with ELWa (or its predecessor) to clear transfers and sign discharge forms.  ELWa’s predecessor had required them to cease dealing with the official Trustee and to liaise with RSM on Scheme matters.  
44.3. There were two transfers out of the Scheme that they processed without RSM’s authorisation – one in July 2002 and the second in November 2002.  In those cases GE Life signed the discharge forms.  
44.4. GE Life’s service agreement with ELWa made GE Life responsible for the preparation of trust documents, liaising with the Inland Revenue and other technical aspects of the Scheme.  However, there was nothing formal or in writing.  GE Life offered that service to their clients.  GE Life’s position is that they understood this was the common industry practice at that time.   GE Life had suggested that RSM should avail themselves of the services of a solicitor to draft the necessary documentation to regularise matters, because GE Life were – in the circumstances – unwilling to do this.  
44.5. GE Life’s records show that it was the Inland Revenue that first notified them of the changes relating to the Principal Employer, in December 2001.  GE Life cannot locate any record of confirming to RSM that Mr Carpenter’s benefits were unaffected by the Unallocated Premium issue.  However, GE Life have since confirmed to me that Mr Carpenter’s benefits were unrelated to this matter.  

44.6. GE Life were not responsible for producing Scheme membership lists when ELWa took over the employment under the Scheme.  GE Life believe that this might have been the responsibility of the Scheme Trustee.  
44.7. GE Life had communicated with Companies House to try to establish the link between the NCETW and who they understood to be the Principal Employer under the Scheme.  

44.8. GE Life found itself able to deal with all the outstanding matters only on receipt of the deed that formally appointed RSM as the Trustee.  Only then was there a record of the authorised signatories for Scheme transactions.  
44.9. GE Life believe that 1 May 2002 represents the date on which they would have been likely to have paid  Mr Carpenter’s First Transfer Amount (subject to recalculation – see below) in accordance with regulatory requirements and making allowances for such matters as their usual experience in obtaining ELWa s authorisation.  
44.10. As at 1 February 2007) the transfer amount available would be £52,039.50.  GE Life would be happy to transfer this entire amount to the PCSPS, if necessary.  
45. The DTI say:

45.1. None of the delays that Mr Carpenter experienced were within the control of the DTI.  The DTI were not responsible for any of the problems that he encountered and the DTI could not have taken any other course of action to produce a different outcome.  The transfer credit eventually secured may differ from what Mr Carpenter was originally quoted. 
45.2. The DTI were unable to ascertain either the exact date that they were notified that RSM was the new trustee of the Scheme, or to what extent they were consulted with over the contents of RSM’s announcement in November 2001.  However, the DTI appeared to have been aware of RSM’s involvement before that letter, since it referred by name to a particular official at the DTI who dealt with administration of the PCSPS. 
45.3. The normal procedure followed by PCSPS administrators on receipt of a transfer request is to write to the member’s former scheme administrator for a transfer value.  The member is required to give the name of the previous scheme on the transfer application form for this purpose.  As Mr Carpenter had entered GE Life’s name on the form, the DTI wrote to GE Life instead of RSM, for Mr Carpenter’s transfer amount.  
45.4. The DTI advise that the spreadsheet of members that accompanied the DTI letter of 17 November 2001 to RSM is not now available.  
45.5. If the current policy value exceeds that which is needed to buy the Correct Transfer Credit, the DTI is not prepared to accept the excess.  Transfers-in cannot be accepted once a member has left service.  The DTI is willing to proceed with Mr Carpenter’s transfer-in because he applied for it before he left service and it is intended to put him in the position that he would have been in, had it gone ahead in a timely manner.  If Mr Carpenter’s current policy value would secure him more than the Correct Transfer Credit, the PCSPS could not agree to a more favourable outcome for him than he would have enjoyed if matters had gone ahead as they should have in 2002. He could transfer any excess to another arrangement that was able/willing to accept it.  
45.6. The amount currently required by the PCSPS to secure credited service of 5 years 65 days is £50,030.  
46. ELWa say:
46.1. All allegations of maladministration and involvement in the delay to Mr Carpenter’s transfer are refuted.  Any delays were caused by the confusion relating to precisely who was the trustee during the period in question.  
46.2. Any problems relating to Mr Carpenter’s transfer arose from the dispute between GE Life and RSM. 
46.3. ELWa have no records relating to the period during which RSM became involved in the administration of the Scheme.  They are unable to confirm the precise nature of the Bank of Scotland’s role during 2001/2002, or whether it had any responsibility to produce Scheme documentation.   
46.4. ELWa Trading had never discussed matters relating to the Scheme at any of its meetings, other than the meeting at which to sign the deed appointing RSM as trustee.

CONCLUSIONS

47. The relevant legislation that established NCETW transferred to that body ownership of the Company which was the Principal Employer under the Scheme. That company later changed its name to Elwa.  Elwa has thus inherited such responsibilities of the Employer as have not been transferred elsewhere as a result of the legislation. Those transferred responsibilities include those which arose from its trusteeship of the Scheme until such time as that trusteeship ceased. That the employment of the Scheme’s members had been transferred elsewhere did not mean that the Trustee’s responsibilities ceased.  
48. The facts which I have set out above clearly show that, around the time the legislative changes came into effect the Employer did not understand the obligations it had as the Trustee of the scheme and sought to act without taking legal advice on what those obligations were and how they could be released from them.  

49. It is also clear that, after accepting instructions from the Welsh Assembly to assist in the winding up of the Scheme, RSM failed at the outset to acquaint itself with the Scheme documentation and to establish who it was meant to be assisting. RSM announced to Scheme members in November 2001 that it had been appointed as independent trustee with the goal of winding-up the Scheme, RSM have since sought to argue that their appointment as trustee was not, in fact, effective until 17 December 2002 when ELWa signed the deed that appointed RSM to act in its place. 

50. I agree that it was not until that latter date that RSM did formally become the Trustee despite having held itself out to the membership generally and to GE Life as having been so appointed from a much earlier date. Technically it seems to be that prior to its formal appointment RSM was acting as an Administrator of the Scheme at the behest of NCETW the body controlling the Principal Employer. For RSM to purport to be the Trustee was an act of maladministration as was their failure to establish at the outset exactly what their status was and indeed to be clear on who was at the time the Trustee and the Principal Employer of the Scheme, both of which were basic requirements for a Company whose task was to assist in the winding up of the scheme. It is noticeable that the administrative confusion matter was quickly sorted out once it was properly addressed by involving Pinsents.   

51. GE Life were rightly concerned to act only with the authority of someone who was actually a Trustee. But they failed at the outset to respond appropriately when they received the first communication from the original Trustee.  Had GE sorted out immediately from whom it was going to receive future instructions, much if not all of the subsequent confusion could have been avoided. It was absurd for GE on the one hand to recognise a flaw in the RSM’s purported appointment and yet for them not to go back to the principal employer because that Company had said they should deal with RSM.  On a more detailed point of criticism GE Life needs to review its policy of not chasing recipients of its correspondence for replies: if it needs information from others in order to undertake its duties as an administrative it needs to take a  more proactive and if need be persistent role in obtaining that information.   

52. Mr Carpenter made a valid application to transfer his benefits under the Scheme and has been a largely hapless victim of the confusion and inactivity between the Respondents although I excuse DTI from my criticism. Mr Carpenter did not withdraw his application at any point, so the Trustee should have paid his transfer amount (subject to recalculation, as set out later in this Determination) within 6 months of his completed application in accordance with Section 99 (2)(b) of the Pension Schemes Act 1993).  
53. Once RSM became involved in the administration of the Scheme, ELWa abrogated its responsibilities to RSM presumably in the erroneous belief that the original notification to GE Life was sufficient to discharge its responsibilities. A Trustee does however have a duty to take appropriate advice and ELWa failed in that duty.  There were further breaches in that they held no meetings about Scheme matters, and undertook no supervision of their administrators.

54. RSM have claimed ignorance in respect of Mr Carpenter’s request for a CETV until July 2002.  However, as early as November 2001, the DTI had contacted RSM about a particular group of members who had specifically asked for transfer amounts and for whom ELWa had collated and forwarded the transfer request forms to the DTI in August 2001.  I note that Mr Carpenter is among those members for whom RSM requested the relevant information from GE Life in February 2002 so conclude that his name was on the list given to RSM in November 2001.  It follows that RSM knew as early as November 2001 that Mr Carpenter was, at the very least, interested in transferring. 

55. I see little evidence of RSM applying what they claim to be their usual process of regularly monitoring the activities of the transferring administrator I can find no evidence that RSM made any further approaches either to the DTI or to GE Life specifically about Mr Carpenter, after they liaised with these parties in February 2002.  After that date RSM became embroiled in the ongoing dispute with GE Life over the various problems relating to the Scheme, principally the issues pertaining to trusteeship and the identity of the Principal Employer.  

56. The DTI carried out their role of dealing with the Bulk Transfer Exercise and processing Mr Carpenter’s application.  DTI ensured that Mr Carpenter received his First Transfer Amount information within a reasonable period of his initial request via the Bulk Transfer Exercise.  The DTI also gave him the information about the First Transfer Credit that this amount would be likely to secure.  The DTI was not the cause of delay in dealing with Mr Carpenter’s application.

57. That cause was primarily the failure of RSM and ELWa to understand ELWa’s corporate structure and its implications for the Scheme, which prevented them from dealing effectively with GE Life’s legitimate, but belated queries.  Arguably, it was a straightforward enough matter to ascertain that ELWa is in fact the same legal entity as South Glamorgan Training & Enterprise Council Limited: the company’s registered number (which has remained the same) is shown on the 28 June 1996 deed of appointment.  
58. If GE life felt unable to process Mr Carpenter’s application despite processing some other transfer payments during the period when RSM’s trusteeship was in dispute, I do not understand why they did not forward Mr Carpenter’s discharge form to the company which is now ELWa.  GE Life did not act in Mr Carpenter’s best interests in retaining the transfer application forms and not processing them directly with the body that according to their records was the incumbent trustee. 

59. I turn now to the effect of the delay upon Mr Carpenter.  The documents from the PCSPS, including the form signed by Mr Carpenter made it clear that there were no guarantees attaching to the amount of service credit that could be provided. That would particularly depend on the transfer amount handed over.    
60. It seems to me that payment of Mr Carpenter’s transfer value should reasonably have been expected to take place by 1 May 2002. Such a date makes reasonable allowances for factors such as a turnaround time for ELWa to sign the discharge form, as well as GE Life’s administration processes.
61. On that date the Transfer Value would have been  £37,233.  This would have secured a transfer credit of 5 years 65 days’ service in the PCSPS (the Correct Transfer Credit).  Although that is a lower credit than others which Mr Carpenter has been quoted there seems to be no reason to doubt that Mr Carpenter would have wished to complete his transfer application once he had properly understood that the previously slightly longer service credit was not something he could insist upon -- that had been based on a slightly larger expected transfer amount. 
62. My direction is aimed at returning Mr Carpenter to the position that would have obtained had the transfer taken place at 1 May 2002.  The likelihood is that this will leave a balance held in the Scheme.  That balance can be transferred should he so wish to another pension arrangement or indeed can be left as a deferred benefit in the Scheme.
DIRECTIONS
63. PCSPS should calculate and notify RSM within 28 days of this determination, as to what payment is now needed to provide Mr Carpenter with a service credit in PCSPS of 5 years 65 days.  
64. Within 28 days of the notification required by the above direction, the Trustee of the Scheme (RSM) should, with Mr Carpenter’s consent, transfer the notified sum to PCSPS.  
65. In addition and also within 28 days of this determination, RSM should notify Mr Carpenter of what benefits (to the extent that there any) remain to him under the Scheme, following the transfer payment made in accordance with the above paragraph. 
66. Also within 28 days of this determination ELWa, RSM and GE Life should each pay £150 to Mr Carpenter to redress the injustice caused to him in respect of distress and inconvenience arising as a result of their maladministration.

DAVID LAVERICK

Pensions Ombudsman

8 May 2007

APPENDIX – RELEVANT STATUTORY PROVISIONS AND SCHEME DOCUMENTATION

67. Cash Equivalent Transfer Legislation:

67.1. Pension Schemes Act 1993 (the Transfer Provisions): 

“Section 94 - Right to cash equivalent. 
(1)Subject to the following provisions [of this Chapter]

(a)
a member of an occupational pension scheme other than a salary related scheme  acquires a right, when his pensionable service terminates (whether before or after 1st January 1986) , to the cash equivalent at the relevant date* of any benefits which have accrued to or in respect of him under the applicable rules;

…

*’the relevant date’ means…

(a)
the date of the relevant application, or

(b)
in the case of an occupational pension scheme, if it is later, the termination date;

…”

‘the relevant application’ means any application which the member has made under section 95 and not withdrawn.

…”

67.2. S99(2)(b):

Subject to the following provisions of this section, if the trustees or managers of a scheme receive an application under section 95 [ways of taking right to cash equivalent], they shall do what is needed to carry out what the member requires:

in the case of a member of a salary related occupational pension scheme, within 6 months of the guarantee date, or (if earlier) by the date on which the member attains normal pension age,

(b) in the case of a member of any other occupational pension scheme, within 6 months of the date on which they receive the application, or (if earlier) by the date on which the member attains normal pension age...” 

68. The Occupational Pension Schemes (Transfer Values) Regulations 1996 (SI 1996/1847):

“10
Increases of cash equivalents on late payment

(1)
Subject to paragraph (2), if the trustees of a scheme, having received an application under section 95 of the 1993 Act, fail to do what is needed to carry out what the member requires within six months of the appropriate date the member's cash equivalent, as calculated in accordance with regulations 7 to 9, shall be increased by the amount, if any, by which that cash equivalent falls short of what it would have been if the appropriate date had been the date on which the trustees carry out what the member requires.

If the trustees of a scheme, having received an application under section 95 of the 1993 Act, fail without reasonable excuse to do what is needed to carry out what the member requires within six months of the appropriate date the member's cash equivalent, as calculated in accordance with regulations 7 to 9, shall be increased by  interest on that cash equivalent calculated on a daily basis over the  appropriate date to the date on which the trustees carry out what the member requires, at an annual rate of one per cent. above base rate; or, if it is greater,  the amount, if any, by which that cash equivalent falls short of what it would have been if the appropriate date had been the date on which the trustees carry out what the member requires.”

11

Disclosure

(1) An active member of any scheme, and a deferred member of a scheme which is a money purchase scheme, is entitled on request (not being a request made less than 12 months after the last occasion (if any) on which such information was furnished to that member) to the information mentioned in Schedule 1* and such information shall be provided to the member by the trustees in writing as soon as is practicable and in any event within three months after the member makes that request.”

*Schedule 1 requires the availability and amount of the cash equivalent transfer value to be provided to the member in question.

69. Documents relating to the PCSPS:

Extract from Leaflet “Joining the PCSPS” – version 2 July 1997” (as issued in the Starter Packs in March 2001):

“Transfer in of previous pension rights

...

Time Limits

If you have pension rights that you are entitled to transfer from a previous scheme, you must apply in writing to do so within 12 months of joining (or re-joining) the PCSPS.  This limit applies regardless of the length of any probationary period you have to complete.

…

In addition, you should be aware that if the transfer value is a Non-Club transfer and is received more than 12 months after you joined the PCSPS, it is possible that you will receive a smaller reckonable service than if the transfer had been received during your first 12 months of PCSPS membership.



...

Transfers in – Your Action

…

If you wish to proceed with the transfer, you should make your application in writing to your departmental Scheme administrator.  An application is taken to have been made if it is delivered personally, or sent by post in a registered letter, or by recorded delivery or it is received by ordinary post.  You are advised to use one of the first three means when you apply for a transfer value to be made.  Preliminary correspondence, such as requesting an estimate, is not normally considered to be an application.  You should, therefore, ensure that you request an estimate in sufficient time for you to make an application within the time limit.” 

70. Documents Relating to the Scheme

70.1. A confirmatory deed of appointment and retirement made on 28 June 1996 between the Principal Employer, then known as South Glamorgan Training and Enterprise Council Limited (SGTEC) and the retiring individual trustees at that time:

“WHEREAS

…

(B) The Retired Trustees ceased to be trustees of the Scheme on the 26th April 1992 upon the Principal Employer resolving that it should become sole trustee of the Scheme pursuant to the power vested in it to that effect in the Interim Deed…

…

(1)
The Principal Employer hereby confirms that with effect from the 26th April 1992 pursuant to the above recited power it has acted as sole corporate trustee of the Scheme …

…”

70.2. Declaration made on 1 July 1996 by the Principal Employer – extract from the operative provisions as follows:

“…

Administration of the Scheme

The Scheme will be administered by the Principal Employer as Trustee and Administrator in accordance with this Deed and Rules and subject to all requirements of the Inland Revenue.”

70.3. Deed of Appointment and Removal of Trustees dated 17 December 2002 – the parties to this Deed being ELWa Trading Limited (as the Principal Employer) and RSM Limited (as the Independent Trustee):

“….

[Operative Clauses]

Pursuant to the power recited….above and any and all other enabling powers, the Principal Employer wishes to amend the Definitive Deed by adding the following new Clause 9:-

‘9.
Appointment and Removal of Trustees

The Principal Employer at its sole discretion has the power, executed by deed, to appoint a person or company to act as new or additional Trustees to the trusts of the Scheme and to remove or replace any Trustee provided that, except where the Trustee is a body corporate which shall be allowed to exercise the function of trustee as a sole Trustee the minimum number of Trustees shall be two.  If the number of Trustees falls below the minimum number as set out in this clause the Principal Employer  shall be deemed to have become the sole corporate trustee.  Any Trustee may resign as a Trustee by serving, in writing, one month’s notice of his or her intention to resign from the trusts of the Scheme.’  

Pursuant to the power vested in the Principal Employer by Clause 9 of the Definitive Deed and all other enabling powers, the Principal Employer appoints the Independent Trustee to be the trustee of the Scheme and removes the Principal Employer and any and all other persons (the ‘Former Trustees’) who have been deemed to have acted or have purported to act as trustee of the Scheme from the trusts of the Scheme and discharges the Former Trustees from any liability under the Scheme.

By its execution of this Deed the Independent Trustee confirms that it accepts the appointment as trustee of the Scheme...”
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