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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr G Tancred

Scheme
:
Teachers' Pension Scheme (the Scheme)

Respondents
:
Teachers’ Pensions (TP)

Department for Education and Skills (the Department)

MATTERS FOR DETERMINATION 

1. Mr Tancred is aggrieved that TP and the Department have withdrawn his ill health pension saying they did not have the power to do so.  He also considers that the decision they reached regarding his incapacity status was unjust.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Tancred was granted an ill health retirement pension  on 29 February 1996 under Regulation E4 (6) of the Teachers’ Superannuation (Consolidation) Regulations 1988 (the 1988 Regulations) which reads:

“E4 (1)-Subject to regulations E31 (2) (application for payment) a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

(6) In Case E the person-

(a) has not attained the age of 60,

(b) has ceased after 31 March 1972 to be in pensionable employment,

(c) has become incapacitated, and

(d) is not within Case F.”


4. TP wrote  to Mr Tancred on 12 February 2002 as follows:

“The statutory provisions of the Teachers’ Pension Scheme only allow ill health retirement benefits to be paid to a person who has become incapable of teaching.  In the event that a person in receipt of ill health retirement benefits from the Scheme no longer remains incapacitated his, or her entitlement to the continued payment of such benefits ceases.

Under the Teachers’ Pensions Regulations we are required to ensure that you are still incapacitated from teaching and therefore entitled to the continued payment of your ill health pension.

Consequently I must ask you to provide an up to date medical report from your GP outlining your current state of health.”

5. Medical advice comprised a report dated 25 February 2002 from Mr Tancred’s GP, Dr Harris which concluded:

“Present condition including clinical findings.  He remains an anxious patient.  I consider that he remains unfit for work as a teacher because of his continuing anxiety state and that any possible return to work would exacerbate his problem….

…His anxiety state would affect his ability to fulfil his duties as a teacher difficulty in concentrating and difficulty with sleeping, weight loss during exacerbation’s of acute anxiety.”

6. The Department sought expert opinion in the form of medical evidence from Consultant Psychiatrist Dr Faith who gave his opinion on 7 May 2002 to be:

“ He was apparently found to be incapable of work, by the Benefits Agency until 1997.  I would accept that he suffered, during that time, a period of minor stress related illness, associated with difficulty in adapting to new circumstances.

I would not however accept that beyond 1997, Mr Tancred has suffered from any psychiatric disorder, which would have prevented him from working in any capacity.  The concentration, commitment and interpersonal skills required to set up a business would indicate that any continuing symptoms at that time would not have constituted a formal psychiatric disorder and would not have been, to any significant degree, disabling.”

7. TP  wrote to Mr Tancred on 17 July 2002 saying:

“…Following a review of your continued eligibility to receive ill health pension, on the medical evidence received you are no longer incapacitated for teaching and therefore no longer entitled to receive ill health pension.”

8. Mr Tancred’s pension was suspended from 11 June 2002 and he appealed against this decision on 3 December 2002.  As part of his appeal his GP prepared a report based on information from his medical file.  It said:

“In summary Mr Tancred consulted over a period of a year from 2.3.1995 to 29.2.1996.  During this time he remained anxious and depressed, on occasions agitated.  Although I have no record of his weight it is my opinion that his psychiatric illness was having a serious impact on his physical health.  However, he did not express any suicidal ideation.  I consider that he was unfit for his work as a teacher and would remain so indefinitely.  I fully supported his application for retirement on medical grounds.”

9. Also, in connection with his appeal, Mr Tancred’s GP requested medical opinion from Consultant Psychiatrist Dr Sillince.  Dr Sillince stated in the medical report dated 22 November 2002 that:

“Mr Tancred presents as a person with quite marked and anankastic and obsessional personality traits.  As such, he has a marked tendency to anxiety and negative rumination and will be likely to struggle to adjust to change…Although there is currently no good evidence of psychiatric illness as such his personality characteristics would, in my view, make him liable to rapid decomopensation and the development of a frank anxiety state or depressive illness if he returned to work in a teaching setting.

I agree with Dr Faith that he is fit for work in a non teaching environment and given that he is isolative and likely to feel more comfortable when in total control of his environment, self employment of the sort he has undertaken since 1997 seems appropriate and could maybe be developed further.”

On 10 March 2003 the DfES considered the appeal and concluded that the medical evidence considered did not support Mr Tancred’s claim that he remained incapacitated.

Mr Tancred’s submissions

10. TP and the Department have misapplied the 1997 Regulations, which only allow them to review ill health benefits that came into payment from 1 April 1997, whereas his came into payment on 1 May 1996.  The 1997 Regulations say at E13(1):

“ (1) This regulation applies where a person’s entitlement to payment of a teacher’s pension by virtue of regulation E4 (4) took effect on or after 1st April 1997 under regulation E4 (8) of these Regulations or regulation E4 (9) of the 1988 Regulations and-

(a) he takes up employment on or after 30th March 2000 in a capacity described in Schedule 2 or as a teacher in an accepted school or with an accepted function provider, or

(b) otherwise ceases to be incapacitated.”

11. His ill health retirement was awarded on the basis that he was unfit to teach which did not preclude him from any other type of employment.  In this respect he has referred me to the Teachers’ Pensions Agency Leaflet 192 issued in September 1995.  Section 5, headed ‘Returning to work after retiring because of ill health’ states at part 5 a:

“a.   What must I do if I wish to take up re-employment?

Infirmity benefits are awarded on the basis that you are medically unfit to teach.  In some circumstances, it will be totally inappropriate to consider a return to teaching.  There may be some instances where a case of returning to teaching can be made for therapeutic reasons, this would be where medical opinion agrees that it would be beneficial.  In any case, if you do resume teaching in any capacity it will be necessary for your employer to be satisfied of your medical fitness to teach.”

12. He has taken up some occasional self-employed work outside the teaching profession, which is permitted.  He is still unfit for teaching, still therefore incapacitated. 

TP’s submissions

13. Entitlement to an ill health pension continues while a person remains incapacitated.  If evidence is received about any re-employment, irrespective of a return to teaching, which casts doubt on that continued incapacity TP, as administrators, are required to obtain new medical evidence which is considered by the Department’s Medical Adviser.  The Medical Adviser using the new evidence provided concluded that Mr Tancred ceased to be incapacitated in accordance with regulation E13 (2) of the Teachers’ Superannuation (Amendment) Regulations 1997 (the 1997 Regulations) which superseded Regulation E13 of the Teachers’ Superannuation (Consolidation) Regulations 1988 (the  1988 Regulations).

14. The 1988 Regulations stated:

“Pensioner ceasing to be incapacitated

E13.  (1)
This regulation applies where a person who becomes entitled to payment of a teacher’s pension by virtue of regulation E4(6) cease to be incapacitated.

(2) On his ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.”

The Department’s submissions

15. In order to be entitled to ill health benefits under the 1988 Regulations an individual had to be ‘incapacitated’.  These regulations define incapacitated as:

“in the case of a teacher, an organiser or a supervisor, while he is incapable by reason of infirmity of mind or body of serving as such.” 

16. The 1988 Regulations required that the teacher be unfit to teach for the foreseeable future. Although not defined within the regulations, the accepted practice was that the foreseeable future was generally taken as 2-3 years.

17. Reviews are not carried out as a matter of course, however if there are indications that the incapacity may have ceased then such a review could be called for.  A clear indication of an improvement in health could be a person’s ability to take up further employment, whether this be within the field of education, or not.  

18. In January 2002 it came to their attention that Mr Tancred had established his own business and was working in this business.  Although there is no specific restriction on a return to non-teaching work if it is such that it calls into question whether a person has returned to fitness, then the person’s entitlement to their ill health pension would be reviewed. 

19. The review was carried out and evidence was obtained from Mr Tancred’s GP as well as a report from an independent Consultant Psychiatrist.  The evidence provided did not support that Mr Tancred remained incapacitated.

CONCLUSIONS

20. Mr Tancred is complaining that both TP and the Department did not have the power to suspend payment of his ill health pension and that their application of regulation E 13 of the 1997 Regulations was maladministration.  He is also contesting that the decision they reached regarding his incapacity status was unjust.

21. Mr Tancred is correct that the 1997 Regulations did not apply to his circumstances. But the 1988 Regulations do apply and they allow the suspension of ill health pensions in circumstances where incapacity no longer applies and I do not uphold the first part of his complaint.

22. In reaching their decision on whether to cease payment of an incapacity pension the Department must only consider whether an individual ceases to be incapacitated by virtue of being fit to teach. 

23. Mr Tancred was declared fit to teach on 11 June 2002 and his pension was stopped.  At that date medical evidence available consisted of the GP’s and Dr Faith’s report.   Dr Faith’s report of 7 May 2002 recorded Mr Tancred as being fit to work in any capacity.  It seems that the Department interpreted this as meaning Mr Tancred was fit to teach.  However that was not actually what the report said. The Department should at the very least have sought clarification rather than jumping to a conclusion. 

24. Later opinion provided by Dr Sillince as part of Mr Tancred’s appeal did provide evidence relating to his ability to teach and said Mr Tancred would suffer a relapse if he were to return to teaching and that he was not therefore fit to teach.  

25. The Department should now reconsider this evidence and decide whether Mr Tancred’s pension should be re-instated from 11 June 2002.  I make a suitable direction below.

DIRECTION 

26. Within 56 days of the date of this determination the Department shall reconsider their decision as to whether Mr Tancred is fit to teach.

DAVID LAVERICK

Pensions Ombudsman

17 September 2004
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