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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs S Saunders

Scheme
:
The Hancocks of Horsham Retirement Benefits Scheme

Independent Trustee
:
Masons Trustees Limited (Masons)

MATTERS FOR DETERMINATION

1. Mrs Saunders has made three allegations relating to the winding up of the Scheme:

1.1. That the reduction of her Cash Equivalent Transfer Value (CETV) to 80% of the level previously quoted was unfair as it was stated as being guaranteed.

1.2. That the reduction in the CETV was due to delay by Masons in transferring the Scheme’s funds into a secure fund.

1.3. That the fees and expenses charged by Masons was excessive considering the level by which the CETV was reduced.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. In March 2001, joint administrative receivers (JARs) were appointed to the sponsoring employer, Hancock Southern Limited (HSL).  Pursuant to section 23(1) of the PA 1995, the JARs appointed Masons as the Scheme’s Independent Trustee.  The appointment became effective by a Deed dated 13 June 2001.

4. On 22 October 2001, the JARs gave formal notice to the trustees that HSL had terminated its liability to pay contributions to the Scheme, with effect from 2 May 2001.  In accordance with rule 4.18(a) of the Rules, Masons decided the Scheme would be terminated with effect from 2 May 2001.  The decision was ratified by a resolution in writing by Masons’ Directors dated 7 July 2003.  Members were advised of the appointment of the JARs and Masons by an announcement dated 27 July 2001.

5. The Definitive Deed and Rules of the Scheme is dated 9 December 1996.  Rule 4.18 provides:

ALTERATION OF LIABILITY OF COMPANY OR EMPLOYER


(a) An Employer may at any time on giving written notice to the Trustees and without concurrence of the Members terminate its liability to pay contributions under the Scheme.  Upon receipt of such notice the Trustees may in their sole discretion decide that either –

…

(ii) the portion of the Scheme applicable to that Employer in respect of such Members not granted Modified Benefits in accordance with (i) above will be terminated.

Reduction in CETVs

6. Rule 14 of the Scheme’s rules  provides:

WINDING-UP OF THE SCHEME

14.1
Priorities on winding-up.  If the Scheme winds-up for any reason, priority must be given, over any other liability to provide benefits, to any benefit which falls within any one or more of the following:-

(1) pensions and other benefits in respect of which entitlement to payment has already arisen;

(2) GMPs and accrued rights to GMPs;

(3) state scheme premiums;

(4) equivalent pension benefits within the meaning of the National Insurance Act 1965.

14.2
Order of priorities.  The Trustees and the principal employer participating in the Scheme may elsewhere in the provisions of the Scheme specify an order of priorities amongst the items listed in 14.1 above, but the order of priorities shall not give any liability to provide benefits which are not listed in 14.1 above priority equal to or exceeding the priority given to any item which is listed there.

7. The Pension Schemes Act 1993 provides:

Section 93A (Salary related schemes: right to a statement of entitlement)

(1) The trustees or managers of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement (in this Chapter referred to as a “statement of entitlement”) of the amount of the cash equivalent at the guarantee date of any benefits which have accrued to or in respect of him under the applicable rules…”

Section 94 (Right to a cash equivalent) 

(1) Subject to the following provisions of this Chapter –

(a) a member of an occupational pension scheme other than a salary related scheme…

(aa)a member of a salary related occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquires a right to his guaranteed cash equivalent…

(1A)
For the purposes of subsection (1)(aa), a person’s “guaranteed cash equivalent” is the amount stated in the statement of entitlement…

Section 95 

(1) A member of an occupational pension scheme or a personal pension scheme who acquires a right to a cash equivalent under paragraph (a), (aa) or (b) of section 94(1) may only take it by making an application in writing to the trustees or the managers of the scheme requiring them to use the cash equivalent to which he has acquired a right in whichever of the ways specified in subsection (2) or, as the case may be, subsection (3) he chooses.

Section 98   (Variation and loss of rights under section 94)

(6)
A member of an occupational pension scheme or a personal pension scheme loses the right to any cash equivalent under this Chapter if the scheme is wound up…”

Section 129 (Overriding Requirements) 

(1)
Subject to subsection (2), the provisions of Chapters II, III and IV of Part IV, Chapters I and II of Part IVA, section 110(1), and any regulations made under section 113 or 114 override any provision of a scheme to which they apply to the extent that it conflicts with them.

(2)
Chapter II of Part IV (as it applies to occupational pension schemes), and Chapter III of that Part do not override a protected provision of a scheme and Chapter IV of Part IV and Chapter II of Part IVA do not override a provision falling within paragraph (b) of subsection (3).

(3)
In subsection (2) "protected provision" means-

(b) any provision of a scheme to the extent that it deals with priorities on a winding up; …

8. Chapter IV of Part IV of the PSA 1993 deals with transfer values and comprises sections 93 to 101.

9. The Pensions Act 1995 (PA 1995) provides:

Section 73 (Preferential liabilities on winding up)

(1) This section applies, where a salary related occupational pension scheme to which section 56 applies is being wound up, to determine the order in which the assets of the scheme are to be applied towards satisfying the liabilities in respect of pensions and other benefits (including increases in pensions).

(2) The assets of the scheme must be applied first towards satisfying the amounts of the liabilities mentioned in subsection (3) and, if the assets are insufficient to satisfy those amounts in full, then –

(a) the assets must be applied first towards satisfying the amounts of the liabilities mentioned in earlier paragraphs of subsection (3) before the amounts of the liabilities mentioned in later paragraphs, and

(b) where the amounts of the liabilities mentioned in one of those paragraphs cannot be satisfied in full, those amounts must be satisfied in the same proportions…”

10. The Occupational Pension Schemes (Transfer Values) Regulations 1996 (the Transfer Regulations) provide:

Regulation 8 [Further provisions as to calculation of cash equivalents and increases and reductions of cash equivalents (other than guaranteed cash equivalents)]

…

(12) Where a scheme has (in the case of a cash equivalent mentioned in section 93A of the 1993 Act, before the guarantee date) begun to be wound up, a cash equivalent may be reduced to the extent necessary to comply with section 73 of the 1995 Act and regulations made under that section

Regulation 9 [Increases and reductions of guaranteed cash equivalents]

(1) This regulation applies to a guaranteed cash equivalent when a statement of entitlement has been sent to a member of a salary related scheme by the trustees of the scheme.

(2) …

(3) Where a scheme has on or after the guarantee date begun to be wound up, a guaranteed cash equivalent may be reduced to the extent necessary for the scheme to comply with section 73 of the 1995 Act and the regulations made under that section.

(4) …

(5) If a member’s guaranteed cash equivalent falls short of or exceeds the amount which it would have been had it been calculated in accordance with Chapter IV or Part IV of the 1993 Act and these Regulations it shall be increased or reduced to that amount.

(6) In a case where two or more of the paragraphs of this regulation fall to be applied to a calculation, they shall be applied in the order in which they occur in this regulation except that where paragraph (5) falls to be applied it shall be applied as at the date on which it is established that the guaranteed cash equivalent falls short of or exceeds the proper amount.”

11. On 2 May 2002, a further announcement was sent to members.  Members were told that, during the winding up of the Scheme, there were two methods of securing their benefits.  One of the methods was by purchasing a deferred annuity.  The alternative method was to take a CETV.  This option was explained, as follows:

“The first option is to take what is known as a [CETV].  If you have another pension arrangement such as a personal pension plan or you are a member of a new employer’s occupational pension we can provide a transfer value calculated in accordance with certain statutory criteria.  As long as your new pension scheme is willing to accept a transfer we will make the payment.  If you wish to obtain a quotation please write to Peter Connors at the address given in paragraph 9 below marking your letter clearly “Hancocks of Horsham Retirement Benefits Scheme”.  We will arrange for a quotation to be provided.  This quotation will be guaranteed for a period of three months.  It will be up to you to take independent financial advice if you wish and to ensure that your new pension provider will accept a transfer in during the period of the guarantee.”

12. 18 members of the Scheme requested CETV quotations, which were issued and dated either 13 or 14 June 2002.  Mrs Saunders’ CETV quotation was dated 13 June 2002 and provided a transfer value of £34,425.   The quotation was guaranteed for 3 months.

13. An announcement dated 15 August 2002 was sent to the Scheme members who had received CETV quotations.  The announcement stated:

“We have received further advice from the Scheme actuary to the effect that paying the transfer values quoted on 13th and 14th June 2002 would prejudice remaining members.  We have also sought legal advice in this connection.

REDUCTION OF TRANSFER VALUES
The result is that we have instructed the actuary to reduce those transfer values in order to prevent prejudicing the position of the remaining members.  This is in reliance upon Regulations 9(3) and 9(5) of the Occupational Pension Schemes (Transfer Values) Regulations 1996.  You will be informed as to the new figure in the near future.  You will have three months from being so informed to make a written application to take the transfer value as reduced.”

14. On 4 September 2002, in common with the remainder of the 18 members who had received CETV quotations, Mrs Saunders received a letter from Masons.  Mrs Saunders was told that her CETV had been restricted to 80% of its previous level – ie. £27,540.  The restriction had been applied following advice from the Scheme actuary (the Actuary) and legal advisers.  

15. Mrs Saunders complained under the Internal Disputes Resolution Procedure (IDRP).

16. The response to Mrs Saunders explained that Masons had taken advice on the financial position of the Scheme from the Actuary.  Masons refer to a letter dated 16 April 2002, in which the Actuary had advised that, although the investment position had to be monitored, his opinion was that the financial position of the Scheme, at that date, was such that it would be possible to provide transfer quotations in full, ie. in accordance with the minimum funding requirement (MFR) test.  However, during a telephone conversation between the Actuary and Masons on 28 June 2002, the Actuary expressed concern about a recent fall in the stock market and the effect this would have on the position concerning CETVs.  In particular, the Actuary indicated that it could be necessary to restrict the CETVs to ensure that the remaining members of the Scheme were not prejudiced.  

17. Consequently, Masons wrote to the Actuary on 3 July 2002 asking for his “advice on the question of whether we can now give cash equivalent transfer value quotations and provide the transfers without prejudicing the benefits of members who do not transfer.”  On 18 July 2002, the Actuary advised that: “As a result of recent market movements, I would expect a CETV valuation (carried out in current financial conditions) to now show a deficit.”

18. Masons sought legal advice from the Scheme’s Legal Adviser as to whether the CETVs, although guaranteed, could be reduced.  The legal advice received was that regulation 9(3) of the Transfer Regulations could be interpreted to allow for the reduction of guaranteed CETVs even although the Scheme had already commenced winding up when they were issued.  The Legal Adviser said on 14 August 2002:

“One of the areas that we discussed was the relationship between the legislation dealing with winding-up priorities and that dealing with transfers.  The transfer legislation does contain various references to the winding-up priorities and in some areas it is expressly subject to these.  Arguably this supports the adoption of interpretations that give preference to the winding-up priorities where to do otherwise would be prejudicial to the remaining members.

The applicability of Regulation 9(5) is also something of a grey area.  This Regulation applies where the amount of the guaranteed cash equivalent would have been different had it been calculated in accordance with the transfer value legislation.  As I understand the position here, the calculations were not contrary to the legislation when they were done and it is only subsequent events that resulted in the transfers being prejudicial to the remaining members.  Nevertheless, had you appreciated the risks associated with the calculations you would, I understand, have taken a more cautious approach and applied a reduction at the outset.  Such a reduction would have been permitted by Regulation 8(12) of the Transfer Value Regulations which allows reductions to be applied when first calculating the cash equivalents.  This Regulation states that the cash equivalents may be reduced “to the extent necessary for the scheme to comply with” the winding-up priorities and this wording seems to allow for a degree of prudence where there is uncertainty.”

19. Following further discussion with the Actuary, the decision was made to reduce the CETVs by 20% which was duly done.

20. Masons submits:

“The legal position on the difficult question of the reduction of transfer values is not unambiguous and is open to a number of possible interpretations.  This became apparent from our consideration of the legislation as well as advice received from our legal adviser and the Scheme actuary.

Because of this uncertainty we have aimed to adopt the position which we consider to be the fairest to all members of the Scheme while remaining within the limits of the law. One guiding principle which we have followed has been to try to avoid the possibility of favouring members who transfer out over those who keep their entitlements within the Scheme (or vice versa).  We believe that this is in accordance with out duty as trustee to treat all beneficiaries even-handedly.”

Investment of Scheme Funds

21. Rule 4.7 provides:

INDEMNITY TO TRUSTEES AND EMPLOYEES OF TRUSTEES
The Employers shall keep the Trustees and employees lawfully appointed by the Trustees indemnified against any actions, claims, costs, losses, damages and expenses arising out of any thing done or caused to be done or omitted to be done by the Trustees acting in good faith or by any such employees in the execution of the trusts herein or of any powers discretions or authorities vested in them or any of them by virtue of these Rules, except that a Trustee or any such employee is not indemnified in respect of his fraud, dishonesty or deliberate and culpable disregard of the interests of the Members or Members’ beneficiaries.

22. Rule 4.2 provides the Trustees with the power to make “any investment which they could make if they were absolutely and beneficially entitled to these monies”.

23. The issue of Scheme investment had been raised with Masons under the IDRP.  In particular, it was being alleged, with respect to the reduction of the CETVs, that “the time delay in switching the investment to a protected fund in November 2002 was also a major factor in this situation”.

24. The Scheme’s Annual Report for the year ending 31 December 2001 shows the assets of the Scheme were invested in managed funds with Scottish Widows.  The majority holding was in the UK Equities Fund.  The fund account showed a deficit on investments of £282,336 which, together with £6480 investment management expenses, totalled a net deficit of £288,816.  The investment performance during the year resulted in a decrease in fund value of 13.83%.

25. The Annual Report for the year ending 31 December 2002 showed a net deficit of £304,738, of which £12,873 represented investment management expenses.  The investment performance resulted in a decrease in fund value of 13.8%.

26. The Annual Report for the year ending 31 December 2003 showed a net surplus on investments of £11,050, which represented a return on investment of 0.8%.

27. During a trustee meeting held on 12 September 2001, Masons noted that, according to the actuarial valuation as at 1 January 2000, the Scheme was funded at 126% on an “ongoing” basis.  The Trustees decided to request Scottish Widows to consider whether the investment portfolio of the Scheme should be changed and, if so, what the options were.

28. On 24 January 2002, Mr Connors of Masons met with Mr Cummins, Head of Pension Funds at Scottish Widows Investment Partnership (SWIP).  At the time, the Scheme was invested in a managed fund policy comprising a mixture of approximately 50% UK equities, 20% overseas equities and 30% in bonds, property and cash.  Masons say that Mr Cummins expressed the view that the equity market would “bounce back” and that it might be appropriate to keep an “equity based” investment.  Masons say they understood Mr Cummins would confirm this advice in a follow-up letter.  Masons says the letter did not materialise, but was not chased up.

29. No further review of the investment basis was undertaken until after the Actuary expressing his concerns in late June 2002.  Shortly thereafter, Masons wrote to the Actuary referring to the earlier discussions with Mr Cummins and asking whether the Actuary could give further advice, as a matter of urgency, on the appropriateness of the Scheme investments, or whether such advice should be given by someone else within Scottish Widows (by whom the Actuary was employed).   The Actuary responded:

“As scheme actuary, I can only provide matching advice – this was contained in my letter of 15 March 2002 under the paragraph investment considerations.  This showed that the assets were invested in around 80% equity and 20% bonds, whereas the liabilities on a CETV basis would be about 60% UK equities and 40% in UK gilts.  Following this, you had a meeting with Rod Cummins who provided you with our house view that equities would outperform bonds.  However, while SWIP can provide forecasts and commentaries on markets, they do not provide investment advice and therefore would not give formal written advice by way of follow-up.”

30. On 8 August 2002, the Actuary wrote further:

“The actuarial advice given in my letter of 15 March sets out the MFR matching position at that time.  It points out that the scheme assets will not move in line with either the MFR liabilities or the cost of buying out bonds, and that the Trustees should consider this mismatch and take appropriate action.   This advice still remains.  My comments were based on the investment mix needed to best match the way the liabilities move.  How the Trustees deal with this matching advice will normally depend on what basis they intend to wind-up the scheme (eg. buying-out bonds or providing TVs) and their view on current markets.  Trustees are free to adopt a ‘mismatched’ position, though they should take investment advice and should be aware of the risks of doing so.  Scottish Widows is unable to provide such investment advice.

On the way forward, my actuarial advice is again limited to the matching position.  The buy-out position on bonds will tend to move most closely in line with long dated gilts.  For MFR the matched MFR position is now closer to 50% in UK Equities and 50% in UK Bonds.  This is because the equity based MFR liabilities have fallen considerably, whereas gilt based MFR liabilities are largely unchanged.  Finally, for the guaranteed Transfer Value quotes, the best matching investment during the guaranteed period is a Cash Fund or bank account – however, if this is done and the member does not take the TV, this leaves the difficult situation where the scheme has a matching problem on MFR during the guaranteed period. …

Having considered my advice about the assets required to minimise volatility in the wind-up position of the scheme, you need to take advice from a suitably qualified advisor.”

31. Masons explains it had been under the impression that it had received investment advice from Scottish Widows.  The Actuary, on behalf of Scottish Widows, said that Scottish Widows had never been appointed, nor had it agreed, to give specific investment advice and this was not work Scottish Widows was prepared to take on.  

32. Although Masons expressed its dissatisfaction to Scottish Widows about this state of affairs, stating that it felt justified in treating the comments from the Actuary and Mr Cummins as advice in relation to the Scheme investments, a specific Investment Adviser was appointed to the Scheme on 17 October 2002.  The Investment Adviser advised that, while the assets of the Scheme should remain invested with Scottish Widows, they should be switched to a fixed interest fund.  Masons followed this advice and the assets were duly moved on 4 November 2002.

33. In its IDRP response  to Mrs Saunders of 14 November 2002 Masons explained:

“As a general rule, when a pension scheme is discontinued the trustees will at some stage move its assets into more conservative investments eg. Government stock (or ‘gilts’) or fixed interest stock if they are not already so invested.  A switch of this kind is intended to achieve a degree of stability and to progress the winding up of the scheme by broadly matching its assets to the cost of buying annuities from an insurance company.  It is however for the trustees of the scheme to determine the timing of the investment switch, bearing in mind that over the longer term at least, equities tend to out-perform gilts and bonds and the winding-up process can unfortunately become very protracted;

Despite the above it is nevertheless arguable that MTL could have taken initial investment advice at an earlier stage.  When MTL took investment advice from SWIP, however, in January 2002, SWIP was evidently hopeful about the likely performance of equities over the next few months; …”

Fees and Expenses

34. Section 25 of the PA 1995 (Appointment and powers of independent trustees: further provisions) provides:

(6)
A trustee appointed under section 23(1)(b) is entitled to be paid out of the scheme's resources his reasonable fees for acting in that capacity and any expenses reasonably incurred by him in doing so, and to be so paid in priority to all other claims falling to be met out of the scheme's resources.

35. Mrs Saunders submits that:

“It would appear the amount drawn by Masons Trustees Ltd for various undisclosed fees and expenses for administrating the Scheme is excessive considering Masons Trustees reduced the CETV due to their mismanagement of the Scheme.”

36. As at December 2001, the Scheme had a total membership of 57.  This had dropped to 42 by December 2002 and 39 by December 2003.  The Scheme had assets valued at slightly over £2,000,000 by the end of 2001.  The Scheme was contracted out of the State Earnings Related Pension Scheme and thus had a liability to provide Guaranteed Minimum Pensions for its members. 

37. Masons says that a relatively small number of discrepancies in reconciling members contribution records with those of the Inland Revenue were resolved by March 2003.

38. Masons has submitted copies of its monthly invoices to the Scheme from July 2001 to July 2003 (ie. every invoice from Masons’ appointment to the submission of invoices to me).  Masons says:

“… MTL’s fees have been calculated by reference to time spent on work for the Scheme and each person working on the Scheme has an hourly charge-out rate which reflects his or her experience and seniority.  I believe that our charge out rates are in line with those charged by comparable organisations.  We aim to resource work at an appropriate level so that fees are not unnecessarily high.”

39. The total fees charged by Masons, exclusive of VAT, represented by the invoices submitted, equates to approximately 6% of the fund value as at December 2001.

40. Each invoice has a breakdown of the work undertaken.  Prior to February 2002, the narrations simply described what work was undertaken, for example: “Correspondence from Jonathan Charman, a member, dated 26 August 2001”, or “Telephone attendance with Barclays Bank dated 31 August 2001”.  From February 2002 onwards, full timesheets were submitted listing, for each Masons’ employee, the item of work undertaken and corresponding number of 6 minute units, for example: 

“11/Jun/2002
Connors Peter

Consideration

          6


Consideration – preparation for MTL meeting including finalising agenda and working plan.

11/Jun/2002
Connors Peter

Telephone

          1


Telephone message from Dionne Lovett

12/Jun/2002
Connors Peter

Meeting

          3


Meeting of directors of MTL”

41. It is not practical to reproduce all invoices and narratives here.  The invoices from which the above excerpts were taken, have been chosen at random.  The first invoice is dated 11 September 2001 and was for the period of 1 August to 10 September 2001.  The invoice total was for £9,136.21 (including VAT) of which Masons’s fee was £8,548.71 (including VAT).  The invoice also included a disbursement of £587.50 (including VAT) for the Legal Adviser.  The attached narration listed 71 separate pieces of work charged in the invoice, including:

· Correspondence to and from trustees, members, the Actuary and Legal Adviser

· Correspondence relating to tracing members

· Telephone attendance including Barclays Bank and the Redundancy Payment Office 

42. A second invoice is dated 2 July 2002 and is for the period of 1 June to 30 June 2002.  The invoice total was for £9,679.65 (including VAT).  This included the fee charged by Masons of £4,979.65 (including VAT) and a disbursement of £4,700 (including VAT) for services provided by the Scheme’s auditor, Grant Thornton.  The attached narration showed that 199 six minute units were charged to the Scheme by six different Masons’ employees.   This equates to 33 hours and 6 minutes work in total.  The narrations included:

· Correspondence with the Inland Revenue regarding contracting out

· Telephone conversations and correspondence with Scottish Widows regarding transfer value quotations

· Correspondence relating to AVCs with Equitable Life and members

43. Masons charge-out rates vary depending on the seniority of the person doing the work.  Masons rates are revised on 1 May each year.  Masons advises that the work on the Scheme had been principally undertaken by Peter Connors, whose charge-out rate was £215 in 2002/2003, £230 in 2003/2004 and £250 in 2004/2005.  Mr Connors was assisted by a junior member, whose charge-out rate increased from £90 to £95 over the same period.  Mr Connors did not have the highest charge-out rate for Masons representatives and other Masons employees’ charge-out rates varied from £90 to £230 over the three year period.

44. Masons says that there was a good deal of correspondence and telephone conversation with the JARs prior to and shortly after the appointment of Masons.  However, there was no forecast submitted as to a specific timetable or cost.  During the windup period, Masons provided general announcements to members (1 or 2 per year as necessary), as well as producing the Trustees’ annual reports and accounts.  Masons provided OPRA with updates and a timetable upon request and, as at June 2004, OPRA was satisfied that significant progress was being made with regard to the windup.

CONCLUSIONS

Reduction in CETVs

45. I find that Masons did not act unlawfully or with maladministration when it reduced Ms Saunders’ CETV.  This is for the following reasons.
45.1. Masons obtained legal advice, with which I concur, to the effect that regulation 9(3) of the Transfer Regulations can be interpreted in such a manner as to allow a CETV to be reduced even although the Scheme had already commenced winding up.  
45.2. In addition to the advice on which Masons acted, I note that, if Masons had adhered to the unreduced CETVs quoted to members, the Scheme’s funding level would mean that those members would have acquired a greater benefit from the Scheme than that to which they would otherwise be entitled under the Scheme’s winding up priority list.  

Investment of Scheme Funds
46. Where an independent trustee has been appointed, any power or discretion exercisable by the trustees, becomes exercisable only by the independent trustee.  This includes the power of investment.

47. In accordance with rule 4.2, Masons had the power to effect whatever investment policy it saw fit.  Under rule 4.7, any loss caused by Masons, providing Masons acted in good faith, will be indemnified by the Employer.  However, no such indemnity will apply if Masons acted with fraud, dishonesty or with deliberate and culpable disregard of the members’ interests.

48. There has been no suggestion that Masons acted with fraud or dishonesty.  Therefore I turn to considering whether Masons’ actions constituted deliberate and culpable disregard of the members’ interests.

49. As independent trustee, Masons assumed the powers and duties of the trustees and, as such, is obliged to act in the best interests of the Scheme’s beneficiaries.  Masons assumed this role from 13 June 2001.  Masons has acknowledged there was an argument for it to have taken investment advice at an earlier stage than the beginning of 2002.  However, it argues that, given the view held by Scottish Widows that the equity market was likely to “bounce back”, it considers that the decision not to change the investment basis was not unreasonable at that stage.

50. No investment adviser had been appointed to the Scheme at the time Masons were appointed independent trustee.  There is no legislative requirement for an investment adviser to be appointed in the same way that the Scheme must have an actuary or a legal adviser.  However, OPRA, in a Guide for Occupational Pension Scheme Trustees: Appointing Professional Advisers, suggest that good practice is to have written agreements in place with any adviser appointed to a scheme to ensure both adviser and trustees are clear about the service and advice being provided.

51. In this case, Scottish Widows had not been appointed as an investment adviser, although it was the fund manager for the Scheme’s assets and also provided the Scheme’s actuary.  Although Scottish Widows considered it did not offer specific investment advice tailored to the Scheme’s needs, it is clear that an opinion was provided to Masons, even although the opinion was simply the “house view”. 

52. In my view, it was not unreasonable for Masons to have relied thereon, bearing in mind that it was not until late June 2002 that the Actuary expressed any misgivings about the ability of the Scheme’s investments to match its liabilities and, therefore, the ability to meet the full CETVs, despite the fact the Scheme had been in wind-up since May 2001.  From this point, it was approximately 3 ½ months before Masons appointed the Investment Adviser, resulting in the investment switch in November 2002.  The interim period was concerned with, firstly, Masons being of the understanding that Scottish Widows could provide investment advice and querying why it appeared such advice could no longer be provided as it had been earlier and, secondly, addressing the CETV issue.  I am satisfied that Masons did not act in a manner constituting deliberate and culpable disregard of the members’ interests.  Further, I am satisfied that the time taken by Masons in addressing the issue of investment appropriateness was not so unreasonable as to constitute maladministration.  

53. The need for a potential change in investment basis was not apparent until the end of June 2002.  Masons were not alone in not anticipating the investment movement in the immediately preceding weeks and this should not, in my view, be regarded as evidencing deliberate and culpable disregard of members’ interests. 

54. The Actuary made it clear that the nature of the investment matching (and, thus, the appropriateness of the investments) would largely depend on how the Scheme wind up would proceed and how benefits were likely to be secured.  The nature of winding up a pension scheme means that this is not always easy to ascertain. There is always a danger of viewing investment advice and decisions with the benefit of hindsight.  That the equity market dropped unexpectedly is not evidence that Masons’ actions were unreasonable. 

Fees and Expenses
55. Masons is entitled to charge for the time its employees spend dealing with winding up the Scheme.  The legislation requires that fees and expenses be “reasonable”.  I have seen no evidence that Masons carried out unnecessary work or charged for work it did not do.  Much of the work involved in winding up a scheme takes place behind the scenes and is not immediately visible to members.  

56. It is important, when undertaking a task such as winding up a pension scheme, to ensure that work is allocated to people at the appropriate level so as to ensure that fees are no higher than necessary.  However, I also bear in mind the fact that a more senior person, who commands a higher rate, may have the knowledge and expertise to carry out a task in a shorter time than a more junior person.   

57. Masons charge-out rates are comparable with other rates I have seen within the industry.  This is a relatively small scheme and it is, perhaps, inevitable that the fees charged on an hourly basis accumulate to a significant proportion of the overall fund. However, I am not convinced that the fees and expenses charged by Masons were unduly excessive.

DAVID LAVERICK

Pensions Ombudsman

20 January 2005
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