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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs M Edgar

Scheme
:
Teachers’ Pension Scheme

Respondent
:
Teachers’ Pensions (TP)

MATTERS FOR DETERMINATION

1. Mrs Edgar alleges maladministration by TP.  Her application relates to correspondence sent to her by TP about the effect on her Early Retirement pension of her return to work in June 1999.   Mrs Edgar says that the statements made to her led her to believe that her salary would not affect her pension until about February 2000, whereas TP has calculated that her pension was affected from May 1999.  Mrs Edgar says that the statements made to her constitute a misrepresentation by TP, which induced her to enter into a contract with the employing school (the School).  Mrs Edgar says TP effectively acted as the School’s agent and refers to TP’s earlier title of the Teachers’ Pensions Agency.  Mrs Edgar also bases her claim in negligence and the rule in Hedley Byrne v Heller
.

REGULATIONS
2. The Teachers Pensions Regulations 1997 (as amended) provide

Abatement of retirement pension during further employment
E14. - (1) This regulation applies while a person who has become entitled to payment of a teacher's pension is employed – 

(a)
in pensionable employment, comparable British service, or employment which would have been pensionable employment but for - 

…

(iii) regulation B4(2)(a) (employment not pensionable).

…
(3) Where this regulation applies - 

(a) if the amount of the person's salary in the employment during the tax year equals or exceeds (B+C-D) in any tax year, no pension shall be paid in that tax year; and

(b) in any other case, the pension to which the person is entitled in any tax year shall be reduced if necessary so as to secure that the pension paid during that tax year does not exceed

P

A   x





Q

where - 

A is the amount by which the person's salary in the employment during the tax year falls short of B+C-D,

B is, or where his previous employment was part-time, is the full-time equivalent of, the highest annual rate of contributable salary that was payable to him during the 3 years ending immediately before he became entitled to payment of the pension, or, if applicable, the highest annual rate of contributable salary that was payable to him during the 3 years ending immediately before he ceased to be employed in any pensionable employment entered into by him after he became entitled to payment of the pension, whichever is the greater,

C is the amount (if any) by which, immediately before the first day of the employment, B would have increased if it had been the annual rate of an official pension within the meaning of section 5(1) of the Pensions (Increase) Act 1971 beginning, and first qualifying for increases under that Act, on the same date as the pension,

D is any part of the pension allocated under regulation E11,

P is the full annual rate of the person's pension during the tax year in question as increased under the Pensions (Increase) Act 1971 but disregarding the effect of paragraphs (6) or (7); and

Q is the total of - 

(a) the full annual rate of the person's pension,

(b) the full annual rate of compensation payable under regulation 7 (mandatory compensation for premature retirement) of the Teachers (Compensation for Redundancy and Premature Retirement) Regulations 1997, and

(c) the full annual rate of all compensation payable under regulation 12 (discretionary compensation for premature retirement) of those Regulations,

for the tax year in question, as increased under the Pensions (Increase) Act 1971.

(4) Where a pension falls to be reduced under paragraph (3)(b) in any tax year, the Secretary of State shall pay the pension in accordance with regulation E33(4) at the rate which is appropriate without taking account of the reduction until the amount to which the pension is to be reduced (on the assumption that the person will remain in employment at the same salary for the remainder of the tax year) has been paid.

(5) Once the appropriate amount of pension has been paid as mentioned in paragraph (4), no further payment shall be made during that tax year unless the person ceases to be in the employment or is in employment at a lower salary in which case the Secretary of State shall pay pension during the remainder of the tax year to the person of such amount and at such times as is necessary in order to secure the result described in paragraph (3).

(6) Where the actual pension paid in any tax year has exceeded the amount which should have been paid by virtue of paragraph (3) ("the excess payment") the retirement pension payable in the subsequent tax year shall be reduced by the excess payment.

(7) Where by virtue of regulation E1(3) the retirement pension is not reduced in any tax year in accordance with paragraph (6), the retirement pension shall be reduced in the following tax year by the balance of the excess payment and this reduction shall be repeated in each tax year until the total amount of the reduction of the retirement pension is equal to the amount of the excess payment.

MATERIAL FACTS
3. Mrs Edgar took early retirement from August 1997.  In June 1999, she returned to full time teaching on a temporary contract.  Mrs Edgar contacted TP in order to ascertain how this would affect her pension.  TP sent her a letter on 23 June 1999 (the June letter) which stated:

“The arrangement for the payment of annual pension during a period of re-employment has changed as a consequence of the Teachers’ Pension (Amendment) Regulations which came into operation on 1 November 1998.  The amending regulations provide for the annual pension to be suspended at the point in time in any tax year when the retirement income exceeds the salary of reference.

The enclosed leaflet explains how the new arrangements, which have retrospective effect from 1 September 1998, will work. …

An assessment of your earnings limit will be made covering the period to the end of the 1999/2000 tax year i.e. 5 April 2000.  If the limit is going to be exceeded we will calculate the date at which your annual pension will be stopped and inform you of that date. …”

4. Enclosed with the June letter was Leaflet 192 (the Leaflet), entitled “Returning to Work after Age or Premature Retirement”.  The Leaflet advises, immediately at the bottom of the list of contents, that: “If there is any difference between the legislation governing this scheme and the information in this leaflet, the legislation will apply.”

5. The Leaflet included the following sections:

“Introduction

…

The following terms are used in this leaflet:

…

Salary of reference (also known as post retirement annual income limit) is the highest annual salary received in the last three year period of pensionable employment prior to the retirement.  … The salary of reference can be found on the Certificate of Re-Employment issued by Teachers’ Pensions at retirement or on the retirement award papers.  It is increased in line with the cost of living each April. …

Certificate of Re-Employment  The purpose of the Certificate is to ensure a teacher’s annual pension plus the earnings from the re-employment does not exceed the salary of reference in any tax year.  If the limit is going to be exceeded Pensioner Services will calculate the date at which the annual pension will be stopped and inform the teacher.  …

Returning to employment as a teacher can affect the annual pension.  The annual pension may be suspended during all or part of any tax year if the total retirement income exceeds the salary of reference.  Refer to examples of pages 4 and 5.”

6. Page 5 gives an example of when re-employment would lead to the cessation of an annual pension.   The example is reproduced below:

“Re-employment commences on 6 April on an annual salary of £16,000.  This leaves a balance of £4,000 before the salary of reference (pension limit) is met.  If teacher retired with an annual pension of £8,000 the annual pension will be suspended from 6 October to the end of the tax year:

Salary of reference + pensions increased
=
£20,000

Less re-employed annual salary/

expected part-time earnings


=
£16,000
Pension limit




=
£4,000

Annual pension + pensions increase

=
daily pension

365




rate

eg
£8,000

=
£21.92


  365

   Pension limit   
= 
number of days pension can be paid*

Daily pension rate



eg
£4,000

=
182 days*


£21.92

If * is less than 365 days, annual pension will be stopped.

Review period commenced 6 April (start of tax year) for 182 days = 4 October.  Pension suspended from 5 October for remainder of tax year.”

7. Mrs Edgar says the statements in the June letter were absolutely clear and, therefore, it was not necessary to read the Leaflet in detail.  Mrs Edgar says she calculated that the point in time at which her salary plus her pension reached her salary of reference would be about February 2000 and so her pension would not be stopped until that time.  

8. Mrs Edgar had submitted her Certificate of Re-Employment (the Certificate) in September 1999.  The Certificate comprised two parts: part A for completion by Mrs Edgar and Part B for completion by the School.  The following statements were printed at the bottom of part A:

“Salary of reference £23,853.66

(post retirement annual income limit) at 1 September 1998”

“Current annual pension £5,822.61 

at 1 September 1998”

“If you are re-employed and your post retirement annual income limit minus your annual salary leaves a balance which is less than your annual pension, you can only continue to receive your pension up to the balance of the income limit.  Thereafter, it will be suspended until the start of the next tax year (examples of calculations are given in Leaflet 192).”

9. In part B, the School had noted that Mrs Edgar’s employment commenced on 7 June 1999, was renewed on 1 September 1999 and was continuing.  It answered “NOT SURE” in relation to the question of likely duration of re-employment.

10. In February 2000, Mrs Edgar contacted TP in relation to her calculations (see paragraph 7).  TP wrote to her in March 2000 and said:

“Your annual earnings shown on the Certificate, plus your annual pension for that assessment period, exceed your index-linked salary of reference (post retirement annual income limit).  Therefore, your annual pension (including mandatory compensation and discretionary enhancements payments) has been stopped with effect from 29 May 1999, for the remainder of the tax year.

…

As you continued to receive pension payments, an overpayment of pension has arisen in respect of the period 29 May 1999 to 29 February 2000.  The gross overpayment is £4399.33 and following a tax adjustment of £135.90, the net overpayment amounts of £4263.43.  In accordance with The Teachers’ Pensions (Amendment) Regulations 1998, we must ask you to arrange repayment of this amount.”

11. TP later provided Mrs Edgar with the following calculation to show how her pension had been affected by her re-employment:

£23856.66 (Salary of reference) - £23001.43 (annual earnings) 

=        £852.23 (pension limit)

£5822.61 (annual pension)

=
£15.95 (Daily rate of 365





pension)

£852.23 (balance of income limit)
=
53.4 (days pension £15.95





can be paid)

12. The assessment period begins on 6 April 1999 which, plus 53 days, gave 28 May 1999.  Thus, it was calculated that Mrs Edgar’s pension stops with effect from 29 May 1999 and could not be resumed until 6 April 2000.

13. Mrs Edgar responded, providing her own calculations to show that her gross salary plus her gross pension did not equal her salary of reference until January 2000.   Mrs Edgar referred to the June letter where it had said that: “The regulations provide for the annual pension to be suspended at the point in time in any tax year when the retirement income exceeds the salary of reference.” (Mrs Edgar’s emphasis)  Mrs Edgar said that she could not understand how her pension should have been suspended in May 1999, when she did not return to full time teaching until 7 June 1999.  In her request to implement the Internal Disputes Resolution Procedure, Mrs Edgar also referred to the fact that the June letter said: “If the limit is going to exceed we will calculate the date at which your annual pension will be stopped and inform you of that date.” (Mrs Edgar’s emphasis)   Mrs Edgar notes this is phrased in the future not past tense.

14. Mrs Edgar sought legal advice.  On her behalf, submissions were made to TP and to the Department for Education & Skills.  The main submission was that TP made a representation to Mrs Edgar, in reliance on which Mrs Edgar entered into a contract to undertake supply work.  The following submissions have also been made:

14.1. Mrs Edgar’s original re-employment contract expired and was only renewed by her, having received the June letter from TP.  

14.2. If the correct information had been clearly provided from the outset, Mrs Edgar would have sought to undertake alternative work once she reached her salary of reference.  In effect, she has worked for a number of months for nothing, whereas had she sought remunerative employment in a non-teaching capacity, she would not have affected her pension, plus would have generated income.

14.3. Mrs Edgar had contacted TP to find out when her pension would be stopped as a result of her re-employment and the information she was provided was that it would be in the future and not before that re-employment even commenced. 

14.3..1. The information contained in the June letter was not simply poorly worded, but plain wrong.  Mrs Edgar submits the June letter refers to the future when it meant the past – “will be” in June 1999 indicates after that time, it does not mean May 1999.

14.3..2. There is only one sensible meaning of the phrase “your annual pension will be stopped … at the point in time when …”.  The use of the word “will” means a future intention.  To say that the June letter should be read in conjunction with the Leaflet and that the Leaflet then states that it is subject to the overriding regulations, is not an excuse for the June letter itself to be wrong.

14.4. Mrs Edgar may have a claim for recission and/or damages under the Misrepresentation Act 1967, where a false or misleading statement had been made, which induced or partly induced her to enter into a contract.  The test for misrepresentation is what a reasonable person would understand by the statement. 

14.4..1.  Section 2(1) of the Misrepresentation Act 1967 does not actually state that the contract must be with the representor for the Act to apply, but that the representation has been made “by another party thereto”.  It is subsequent caselaw that makes this inference and it would obviously apply where there are just two parties.  The schools and TP are inextricably linked because of the Scheme.  This is not dissimilar to a group of companies where each member is a separate legal person, but where a misrepresentation by one member which induces someone to make a contract with another member, may be deemed to be within the Misrepresentation Act.  As “corporate veils” can be lifted, there is no reason why the same reasoning should not be applied to the close relationship between TP and schools.  

14.4..2.  An application of the “mischief rule” would achieve the aim of the Misrepresentation Act 1967 – ie. it would give protection to a person induced into entering a contract following a misrepresentation by someone linked to the contract.  The failing of the Act to do so on a literal interpretation of its words has been subject to criticism.  To reject misrepresentation on a fine point of wording, leads to the possibility of TP escaping a liability which they should incur from the “mischief” they have perpetuated.

14.5. The Leaflet is not clear and provides examples only relating to where the teacher commenced re-employment on the first day of the tax year and, in any event, the statements made by TP in the June letter contradicted the information contained in the Leaflet.  Reference was made to the case of Curtis v Chemical Cleaning and Dyeing Co Ltd
.   In this case, an exclusion clause in a contract could not be relied upon to the extent it had been verbally misrepresented.   The essence of the submission is that, because the June letter constituted a misrepresentation of either the Leaflet, or the Leaflet and the Regulations, the Leaflet and/or the Regulations are modified to the extent misrepresented by the June letter. 

14.5..1. The test in Curtis is whether the inconsistent statement was relied upon, which it was – the statement/promise then prevails.  While on its facts the case concerned an exemption clause being overridden by a verbal promise, the principle is the same whether it is an exemption or any other term.  Where contracts or agreements have been drafted to include a statement to the effect that anything said by any employee/agent has no effect or cannot alter the agreement, the Office of Fair Trading has said that such statements are likely to be considered unfair and cannot be relied upon to have the effect they are intended to have.  In other words, consumers are entitled to rely on what the employee says and are not expected to read/understand/seek/legal advice on the detailed contents of the contract or regulations.  

14.6. That the rule in Hedley Byrne v Hedley may apply in that if a statement made by an expert in a relationship of trust and confidence is relied upon and causes a loss, there is a tort-based remedy of damages.

14.7. Where Mrs Edgar relied upon a statement made by TP to her detriment, TP are now estopped from denying the validity of the statement. 

14.7..1. The June letter is clearly wrong; the Leaflet and regulations are correct, although not particularly easy to understand by a lay person.  The combination of the June letter and the Leaflet creates an ambiguity, but the whole approach by TP has created an unconscionable result.  Estoppel is an equitable remedy, designed to create fairness when the strict interpretation of the law creates an unconscionable result.

14.8. The principle of contra proferentem will apply such that any ambiguities are construed against the drafter.

CONCLUSIONS
15. The calculations undertaken by TP are in accordance with the Regulations.  Regulation E14 makes it clear that the time frame in which the salary and pension payable is considered, is the relevant tax year.  Paragraph (4) of E14 requires the pension to paid at the usual rate “until the amount to which the pension is to be reduced … has been paid” – ie. from the beginning of the tax year until such time as the reduced amount has been reached.  Therefore, TP correctly calculated and advised Mrs Edgar that she had been overpaid her pension.  Despite what Mrs Edgar may have been told separately, she is only entitled to a pension calculated in accordance with the Regulations and there is a general obligation on TP to recover any additional payment made.

Misrepresentation

16. Claims for misrepresentation can arise where a representation of fact or law is made by person A to person B, which induces person B to enter into a contract.  However, the contract must be with the party who made the representation.  Because the alleged misrepresentation was made by TP and not by the School, there is no actionable misrepresentation.

17. TP was not acting as an agent for the School.  Although TP may previously have been known as the Teachers’ Pensions Agency, this does not mean it had an agency relationship with the School.  

18. I do not accept that TP was “a party thereto” in relation to the contract between the School and Mrs Edgar.  Mrs Edgar’s contract with the School is entirely separate from her membership of the Scheme.  Membership of the Scheme is not mandatory: membership may be automatic upon entering pensionable service, but the teacher can opt out at any time.  I do not consider it appropriate to draw an analogy between TP’s relationship with schools and a group of companies.

Misstatement

19. The absence of a relevant contract, would not preclude a claim based on the tort of negligent misstatement. To establish liability there needs to have been a misstatement due to a lack of care and there must be a duty of care owed by the party who made the statement to the person to whom the statement was given.  The case of Hedley Byrne v Heller made clear that the test for establishing a duty of care is one of “reasonable reliance”.  The giver of the statement must know that the statement will be relied upon and it must be the objective intention of the giver of the statement that it will be relied upon.  There must also be a special relationship between the parties, which the courts will closely examine before concluding whether it was reasonable for reliance to be placed upon the information.  If a negligent misstatement is proved, damages may be awarded such as to put the person into the position in which they would have been, had the incorrect information not been given.  This is similar to the approach I take where incorrect information has been provided, in which case, the person should be put into the position in which they would have been, had only correct information been supplied.  The courts have confirmed that the appropriate remedy is not to direct that the parties should act as though the incorrect statement had been correct.

20. I am not persuaded that it was reasonable for Mrs Edgar to rely solely on the June letter to the exclusion of the Leaflet.  At the very least, a cursory examination the information contained in the Leaflet would have shown an inconsistency with the information in the June letter.

Estoppel

21. The doctrine of equitable estoppel can provide a defence against a claim for monies.  To found an estoppel, there needs to be a clear and unambiguous representation of fact or a promise, which was relied upon to such an extent that it would now be unconscionable to backdown from that promise or representation.  I do not think this element is satisfied in this case.  TP sent the Leaflet with the June letter.  Although the June letter may suggest that a pension restriction would only apply in the future, the Leaflet refers to the effect of re-employment in the tax year and the examples given show how the restriction is calculated and applied to the pension.  The combination of the June letter and the Leaflet do not give the clear and unambiguous representation of fact required for the defence to apply.

22. Estoppel by convention may apply where both parties act on an assumption that a given state of facts is accepted as true.  Although Mrs Edgar may have acted on the assumption that any restriction to her pension would only apply in the future, TP certainly did not.

23. That the approach taken by TP may have led to an unconscionable result is not, in itself, sufficient for equitable estoppel to operate.  Mrs Edgar was sent a letter and a leaflet which, on the fact of it, appeared to contradict each other.  I am not persuaded that estoppel should provide a remedy in this situation.

Contra Proferentem and the Rule in Curtis

24. The doctrine of contra proferentem is a rule of construction to the effect that a deed or other instrument (for example a contract) would be construed more strongly against the maker of the instrument.  The June letter does not, to my mind, constitute a deed or contract.  In any event, the rule is only applied in cases of ambiguity and where other rules of construction fail.  In the case of a statutory scheme, the primary document, which governs the relations between the parties, is the Regulations (as amended).  The various leaflets issued to explain certain parts of the Regulations are only for explanatory purposes and, as stated in the Leaflet, the legislation will always take precedence over the information contained in the Leaflet.  The June letter sent by TP refers to the Leaflet.  Therefore, my view is that the doctrine of contra proferentem cannot be used to interpret the June letter from TP in a manner which is inconsistent with the Regulations.

25. The case of Curtis relates to representations made outside of and inconsistent with the contractual agreement: a party who misrepresents the terms and effects of an exemption clause inserted by him in a contract will not be permitted to rely on it in the face of his misrepresentation.  Again, because the June letter refers to the Leaflet, which states the legislation is overriding, I do not see that this case helps Mrs Edgar in the manner suggested.   It remains that Mrs Edgar was referred to the Leaflet, which “explains how the new arrangements … will work”.

Maladministration Causing Injustice

26. The Leaflet provides sufficient information to show how the Regulations work – ie. that the difference between the salary of reference and actual salary is used to determine how much pension will be paid and that only that amount of pension will be paid from the beginning of the tax year.  It is not reasonable for Mrs Edgar to simply say she relied upon the June letter alone, when the June letter referred her to the Leaflet.  I also think that the statements included on the Certificate provide a reasonable level of clarification about how the Regulations are applied.  Nevertheless, the June letter is not well worded and does not clearly explain how the Regulations apply. The failure to accurately convey information or to convey information in a confusing manner is maladministration and, in this case, has caused injustice to Mrs Edgar in the form of distress and inconvenience.

27. The Certificate was submitted to TP in September 1999.  This provided TP with Mrs Edgar’s annual salary, salary of reference and pension details, which is what is needed to be able to calculate any restriction to the pension.  This calculation was not performed until February/March 2000.  However, it is relevant that the School’s section of the Certificate showed one renewal and that the employment was merely “continuing” and they were “not sure” of its duration.  Although the end result of retrospective pension restrictions being applied is not a happy one, this does seem to be the effect of the Regulations and, where it is not certain when or if the employment will end within the tax year, I do not find that the delay in undertaking the calculation was maladministration.

28. Subject to the aforegoing comments, I do not agree there to have been maladministration, such that TP is now unable to recover the overpayment.  

29. In making a direction to compensate Mrs Edgar for the injustice caused to her by TP’s maladministration (paragraph 27), I am mindful of the fact that TP is obliged to recover the overpaid pension and it is desirable that an agreement be reached between TP and Mrs Edgar which facilitates this.

DIRECTIONS
30. That, within 28 days of Mrs Edgar and TP reaching an agreement as to the repayment of the overpaid pension, TP pays the sum of £150 to Mrs Edgar in compensation for the distress and inconvenience caused.

DAVID LAVERICK

Pensions Ombudsman

9 November 2004
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