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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr Hindmarch

Scheme
:
Milngavie Golf Club Pension Scheme

Respondents
:
Brian Campbell Adair, Captain Andrew Wilson and Susan Mc Innes (the Trustees)


:
Alba Life - formerly Britannia Life Ltd ( Alba)


:
The Milngavie Golf Club ( the Club)

MATTERS FOR DETERMINATION 

1. Mr Hindmarch says that when the Scheme was wound up in 1995 his accrued benefits from the Scheme were transferred by the Trustees to a personal pension plan, effectively without his full consent, as he had not been advised of the alternative options available to him. He believes that, at the time when the Scheme was wound up, the assets were sufficient to secure his entitlement under a non-profit deferred annuity.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

3. Rule 23, paragraph 3 of the Rules of the Milngavie Golf Club Pension and Life Assurance Scheme ( the Rules), adopted in August 1977, provides: 

“If any Employer discontinues payment of premiums under the Scheme, Members employed by that Employer shall be deemed to have ceased to be Eligible Employees and the provisions of Rule 13 (N) shall apply. Subject to Rule 22(b) the Trustees (without the consent of the Members) may make transfer payments to another scheme of the Employer in respect of members who join such other scheme.” 

4. Rule 13(N) provides:

“A Member, who ceases to be an Eligible Employee before his Normal Retirement Date, whilst still in the service of the Employer, will be deemed to have terminated service with the Employer otherwise than of his own accord or having been dismissed for fraud or misconduct except that the option contained in (K) of this Rule could only be selected, or be deemed to have been selected, if his service with the Employers is terminated…before his Normal Retirement Date.”

5. Rule 13 (B) and (I) provide:

“(B)  A Member whose service with the Employers is terminated (otherwise than by death) before his Normal Retirement Date shall be entitled to Short Service Benefit…

(I) Instead of being provided under the Scheme, Short Service Benefits, or benefits alternative thereto, may, if the Trustees so determine, be assured to the Member (subject to the consent of the Member if the benefits to be assured are alternative to Short Service Benefits) by purchase of a policy of insurance, or an annuity contract, in the name of the Member, such policy, or contract, being effected with an insurance company to which Part II of the Insurance Companies Act 1974 …” 

Rule 12 provides:

“Payment of Pensions….Escalation will be provided under the Scheme whereby pensions will increase at the end of each year during payment at the rates described in the Appendix to the Rules”

6. Appendix

“The Scheme shall be construed according to and be governed by the law of Scotland.” 

“Escalation rate- 3% per annum compound”

MATERIAL FACTS 

7. The Scheme was set up in 1974 under a Declaration of Trust, dated 3 June 1974, as a Final Salary Pension Scheme for the employees of the Club. Mr Hindmarch was a member of the Scheme and on 4 May 1994 Britannia Life Ltd ( Britannia), the administrators of the Scheme wrote to the Trustees suggesting that as he was the only active member of the Scheme the Trustees should consider an alternative pension arrangement for him. The letter said that an alternative arrangement, for example, a new Personal Pension Plan or Executive Plan, would be advantageous for various reasons and suggested that the Trustees contact Britannia for further information.

8. On 6 March 1995 Britannia wrote to Munro & McKenzie, a firm of financial advisers, about the benefits available to Mr Hindmarch from the Scheme. The letter made clear that Britannia was not then in a position to give final guaranteed figures but on the basis of the information then available, there would be a surplus of assets in the Scheme over liabilities of approximately £6,000. Two alternatives were suggested for this surplus. One was to enhance the benefits available to Mr Hindmarch and the other was for the Trustees to take a refund of the sum, less tax.  It was made clear that this latter option would require Inland Revenue approval but the writer did not foresee that there would be any difficulty…  “provided that we can demonstrate to the Revenue that the scheme liabilities have been met by way of a non-profit buyout" . A decision on the matter needed to be taken before Mr Hindmarch’s birthday on 24 June 1995.

9. The Trustees completed an Authority and Discharge Form on 19 June 1995, authorising the transfer from Britannia to Britannia Life Ltd (Personal Pension Scheme) of £49,308.36 being the total transfer value available to Mr Hindmarch in respect of his full benefit entitlement under the Scheme. This sum included the £6,000 surplus of assets. The same day they confirmed in writing to Britannia that the Scheme should be terminated from 23 June 1995.

10. On 16 June 1995 Britannia sent Munro & McKenzie a Section 32 Buy Out Quotation based on its estimate of the current Guaranteed Minimum Pension (GMP) liability. The purpose of a section 32 Buy Out Policy is to provide a fund at retirement to secure an annuity and the Guaranteed Minimum Pension element of the transferred-in benefit. The Policy is funded only by a transfer payment and no additional contributions can be made.

11. On 22 June 1995 Mr Hindmarch completed an application form to take out a Personal Pension, Number 71030565, (the Pension Policy) jointly with the Club. A section entitled “ Evidence of Earnings” was to be completed by the applicant’s adviser and the name given was Munro & McKenzie. The signature for that firm was that of Mr Finlayson.

12. On 21 August 1995 Munro & McKenzie wrote to the Club, with figures under a restructured scheme. They wrote again on 24 January 1996 saying :

“….the switch of Pension Arrangements will prove at retirement to have been beneficial to Mr Hindmarch for the following reasons:-

1) Greater Tax-Free Cash Sum.

2) Greater Amount of Pension.

3) More choice as to how and when he takes his benefits.

4) More options for Mrs Hindmarch should Mr Hindmarch die before retirement.

Better use of the additional prmeiums [sic] which are continuing to be paid if more is going to Pensions left for life cover…….”.

13. On 1 February 1996 Mr Hindmarch attended a meeting with Mr Finlayson (of Munro & McKenzie), Mr Coulter the Vice–Chairman of the Club and Susan McInnes, the Club Secretary. A letter from the Club Secretary to Mr Hindmarch dated 4 April 1996 included:

“At this meeting Mr Finlayson explained some relevant points to you with regards to your personal pension….at the conclusion of the meeting you expressed the opinion that you were happier with the situation.”

14. In January 2002 a Compromise Agreement was reached between the Club and Mr Hindmarch under which he agreed  early retirement by 5 months. The terms of the Agreement included the following Waiver of Claims:

“ 8.1-The Employee agrees to accept the Severance Payment in full and final settlement of all claims listed below……which he has, or may have, against the Employer, its officers, employees and ex-employees arising directly or indirectly from the Employee’s employment  by the Employer or its termination for:

unfair dismissal

redundancy

any claim for holiday pay

any claim for outstanding pay overtime bonuses or commission

any claim for unlawful deductions from wages

any bona fide expenses

wrongful dismissal

breach of contract

race, sex and disability discrimination

8.3-So far as the Employee is aware at the signing of this Agreement he has no further claims or potential claims against the Employer arising from his employment but the Employee reserves the right to raise any matters relating to personal injury claims.”

15. Towards the end of 2001 Mr Hindmarch started to make enquiries of Alba about the amount payable on his retirement in June 2002 (at the age of 65) under his Pension Policy.  He was shocked to learn that the fund value and the annuity payable was considerably less than he had expected.  He was informed, in January 2002 that the  fund under the Pension Policy was £87,088.87 which would secure an annuity of £4,211.28 per annum, with a spouses reversionary annuity of £2,105, guaranteed for 5 years with 3% escalation.  On 20 February 2002 Alba informed him that his deferred pension at the date of leaving pensionable service in 1995 was £4,838.88 and the estimated pension including revaluation at 5% per annum up to normal retirement age was £7,029.18.

16. Alba informed him that he had been advised to take out the Pension Policy by Munro & McKenzie and that he should refer his concerns to them. Munro & McKenzie denied that they had given advice to Mr Hindmarch. They said that the only advice that they gave was to the Club was limited to recommending a suitable policy provider. They deny that they were involved in advising or arranging the transfer. In May 2002 Mr Hindmarch made a complaint against the firm to the Financial Ombudsman Service. This was rejected on the grounds that Munro & McKenzie had not acted for Mr Hindmarch. Mr Hindmarch subsequently made a complaint to me.

17. While he was waiting for the resolution of his complaint Mr Hindmarch delayed putting his pension into payment as he did not want to jeopardise the outcome of his complaint. However, he says this was causing him extreme inconvenience and financial hardship and he decided to exercise the right to take his tax free lump sum and pension entitlement under the Pension Policy, without prejudice to the outcome of his complaint. He therefore took the open market option offered by Alba and a sum of £108,074 was transferred by Alba to Prudential on 27 October 2004. He then took a tax free lump sum payment of £18,581 and an annuity effective from 3 November 2004 of £3,836 per annum from the non protected rights and £1,643 from the protected rights element within the fund, making a total annuity of £5,479. These amounts are gross. The annuity includes a 50% pension for a surviving spouse. The Protected Rights Pension of £1,643 per annum has increases of 3% per annum compound. The remaining part of his pension is guaranteed for 5 years and has no escalation. The total value of his pension fund used by Prudential for the purchase of these benefits was £108,074 with £3,375 of that sum being in respect of Pre 1997 Protected Rights. The annuity is paid on standard rates.

SUBMISSIONS
18. Mr Hindmarch says:

18.1. The Rules imply that the Trustees’ obligation was to secure a deferred annuity whereas his benefits were transferred to the Pension Policy.

18.2. Given the advice received from Munro and McKenzie and given the Club’s stance, he felt that he had no option other than to go with the recommendations of Munro and McKenzie. It was only in 2002 that he learnt that other options should have been made available to him.

18.3. If he had been advised that he could have secured his entitlement under the Scheme in a non-profit buyout he would have elected for this prudent option.

18.4. The Club always wanted him to have the full accrued pension entitlement as well as the surplus at the date of termination of the Scheme.

18.5. He has made efforts to resolve the matter but all the parties deny responsibility.

18.6. He wants the retained preserved benefits at the time of the winding up of the Scheme to be backdated to the date of his 65 birthday. He initially delayed taking  the pension  payable under the Pension Policy while he was trying to resolve the matter and  had to cash in an ISA to make ends meet. The only reason he agreed to do so was because he was informed at that point that Alba had agreed to the payment without prejudice to the outcome of his complaint. As a result of these events he has also suffered stress and inconvenience.

18.7. The benefits quoted by Alba allowed for an open market option and the funds were transferred to Prudential as comparative quotes from them showed that it was more advantageous to purchase benefits from them in contrast to what was offered by Alba. Prudential set up the benefits with effect from 3 November 2004 and he elected to take the maximum tax free cash to assist his financial hardship. Thereafter he elected to maximise his pension by foregoing the 3% escalation factor which was quite costly in fund terms. He was not aware that enhanced annuity rates could sometimes be obtained.

18.8. The only time he used an IFA was when he and his wife wanted to invest in personal policies and the IFA at the time said that he was in a first class pension arrangement as it was linked to a final salary.

19. The Club and the Trustees say: 

19.1. The original Trust Deed cannot be found in the Club files. So far as the Club can tell there were no amendments to the original Rules. The last accounts for the Scheme also cannot be found. There are no minutes available of any meetings of the Trustees or any other evidence  in writing to confirm or deny whether the possibility of buying a deferred annuity was considered. It has been the practice of the Club for some time to cull paperwork regularly as there is no storage. It is not obliged to keep accounting information for more than 6 years and it uses that as a yardstick for other correspondence.

19.2. In the view of the Club and the Trustees no pension provider would have opened a contract without the signature of the policy holder on an application form i.e. without the signature of Mr Hindmarch. Among many other details Mr Hindmarch would have had to provide answers to questions about health and medical history.

19.3. The Trust Deed could not have contained a power for the Trustees to transfer benefits to personal pensions, the product of a Personal Pension not having been invented at the time of writing the Rules. That being so the Rules could not preclude such a transfer.

19.4. The Compromise Agreement appears to confirm that no further claims will be made by Mr Hindmarch in relation to his employment by the Club.

19.5. The complaint should be properly addressed to Alba because they were responsible for the delay in Mr Hindmarch putting his pension into payment as Alba would not initially pay out until the dispute was resolved. Eventually Alba agreed to accept their Form of Discharge without prejudice to the claim. This delay resulted in a material and fortuitous improvement in the amount payable; Alba made the recommendation to the Trustees to close the Scheme. Their staff dealt directly with Munro & McKenzie in relation to the transfer of benefits and the Trustees took the advice of both Alba and Munro & McKenzie in good faith; Although Alba may not have had a contractual duty to provide advice they did in fact provide advice and nothing in the available documentation at the time absolves them of any liability for having given advice.

19.6. Neither the Club nor the Trustees were in a position to give advice to Mr Hindmarch. They took advice from the pension provider, Britannia Life and they consulted independent financial advisers, Munro & McKenzie who provided illustrations and projections and arranged a follow up meeting after the transfer to help explain matters further to Mr Hindmarch. The reason Munro & McKenzie were consulted was to give advice and they advised on the details of the Pension Policy and the potential benefit to Mr Hindmarch. The Trustees were not competent to decide the product to which Mr Hindmarch’s share of the Scheme should be transferred. None of them were qualified to give financial advice nor did they give any. It is the Club’s understanding that commission was not paid to Munro & McKenzie but was used to enhance the allocation of units to Mr Hindmarch’s policy. 

19.7. A few years prior to the transfer Mr Hindmarch had appointed a firm of independent financial advisers and advised the Club accordingly. Whether he turned to them or not is not something that the Club has knowledge of but it seems reasonable that the Club would be entitled to think that he had independent advice.

19.8. Mr Hindmarch has always maintained a sense of injustice at the termination of the Pension Scheme which in essence meant that he was removed from a final salary pension scheme. The suggestion that the Scheme be terminated came from Britannia Life and the termination was a perfectly legitimate action by the Trustees at the time. The Trustees were lay persons in the complex field of pensions and were able to place the greatest weight on the recommendations of the experts advising them. The decision to terminate the Scheme could not therefore be construed as an act of maladministration.

19.9. The Trustees were provided by Britannia Life with a set of illustrations for a common type of pension vehicle. Those illustrations were no doubt prepared by Britannia Life in accordance with the standards at that time and the Trustees would have had no reason (and no qualifications or expertise) to depart from such recommendations.

19.10. They did not have any input nor should they have had any input into the choice of investment funds. The perceived shortfall in Mr Hindmarch’s pension entitlement is principally as a result of fund selection i.e. the units were linked to a Stock Market Fund when, on advice having been given to Mr Hindmarch by his own independent financial adviser, a cash or fixed interest fund might have been more appropriate. Mr Hindmarch was sufficiently financially aware to have instructed a firm of independent financial advisers and it was to them that he should have looked for his own advice in terms of the termination of the Scheme.. He should therefore be deemed to have had a duty of care to himself which should be taken into account when assessing responsibility for what occurred. The Club and/or the Trustees should not be found fully to blame as the Trustees made considerable efforts to carry out the closure of the Scheme in a manner most advantageous to Mr Hindmarch. The Trustees main failing appears to be its inability to provide complete documentation. 

19.11. The Club generously gave Mr Hindmarch the £6,000 surplus that was in the Scheme, to which he had no entitlement and  it continued to contribute to the Pension Policy at the rate previously provided under the Scheme by an amount of £13,499.. It therefore went beyond any statutory obligation in this respect. There was no maladministration by the Club or the Trustees and the complaint cannot therefore be substantiated.

19.12. They remain unclear as to the exact size of annuity which the proportion of the transferred-in benefits actually produced. This is crucial to their contention that they should be asked to pay only the difference between the pension which Mr Hindmarch would have expected if he had acquired a deferred annuity in 1995 and the annuity which was eventually purchased with the transferred funds. From figures quoted by Alba it seems that a sum of £90,078.78 had accrued in the fund from the transferred-in benefits. If the total pot of £107,530.47 would have bought an annuity, according to Alba, of £6,527.72 then the £90,078.78 would have produced £5,584.92. The loss therefore is the difference between these two figures, plus interest, for the period during which Mr Hindmarch did not collect his pension, plus any award for inconvenience.

19.13. They would have expected, in view of Mr Hindmarch’s medical history, that he would have obtained enhanced rates. Under the Scheme they were aware that contributions in respect of Mr Hindmarch were significantly loaded for health reasons.

20. Alba says:

20.1. The only copy available of the Pension Policy application form is poor. However it is clear that it provided for regular contributions from Mr Hindmarch and from the Club although it does not include the transfer-in of benefits from the Scheme. Alba has been unable to locate an application form for this but can confirm that the contracted out rights held in the Scheme were transferred to the Pension Policy as protected rights. It does not have a copy of the Trust Deed or a template of the original version.

20.2. Britannia wrote to the Trustees on 9 May 1994 with the suggestion that it may be advantageous to find an alternative pension arrangement to the Scheme. It did not give financial advice.

20.3. Although a non-profit buy out was mentioned in its letter of 6 March 1995 to Munro McKenzie, this was only with reference to obtaining approval to refund the surplus.

20.4. The Trustees issued the Authority and Discharge for the transfer of the funds to a Pension  Policy before Mr Hindmarch completed the application form.. It was therefore clear that a decision to transfer the funds had been made even though Mr Hindmarch did not complete the application form until 22 June 1995 and even though Munro & McKenzie wrote to the Trustees on 21 August 1995 discussing the merits of the transfer.

20.5. Commission was paid by Britannia to Munro & McKenzie in respect of the transfer of benefits.

20.6. A total of £16,199.19 in respect of regular contributions was paid into the Pension Policy with effect from 1 September 1995 to 1 May 2002, inclusive. Of this £13,499.46 was in respect of employer contributions and £2,699.73 in respect of employee contributions. The monthly premium was £199.99 gross, of which £166.66 was paid by the employer.

20.7. The proportion of the fund relating to Mr Hindmarch’s transferred-in benefits as at June 2002 was £82,426.97 including the £6,000 surplus paid in by the Trustees. This would have purchased a total annuity, as at June 2002, of £3081.24 per annum payable monthly in advance, guaranteed for 5 years and escalating at a fixed rate of 3% per annum, and including a 50% spouses annuity. 

20.8. The estimated pension figure relating to Mr Hindmarch’s deferred pension up to the date of retirement should have been recalculated, in February 2002, using the lesser of RPI and 5% per annum, rather than the 5%. This would have resulted in a lesser figure of £6,527.

20.9. Alba offered to pay Mr Hindmarch the benefits due to him under the Pension Policy with immediate effect without prejudice to the outcome of his complaint. The offer was first made in September 2003.

20.10. The value of his cash fund as at 27 October 2004 was £108,074. The proportion of the fund relating to Mr Hindmarch’s transferred in benefits as at October 2004 was £90,078.

CONCLUSIONS

21. The waivers agreed by Mr Hindmarch in the Compromise Agreement do not relate to his present claims against the Trustees and /or the Club in relation to his pension rights. 

22. Britannia raised the issue of the future of the Scheme with the Trustees, suggested an alternative to the state of affairs at the time and issued a section 32 Buy out quotation. But there is no evidence that they advised either the Club, the Trustees or Mr Hindmarch on the options available for the transfer of Mr Hindmarch’s benefits under the Rules. Nor as administrators of the Scheme, were they obliged to offer such advice.

23. Despite the fact that Munro & Mckenzie were named as advisers to Mr Hindmarch on the Personal Pension application form, on the basis of the evidence I have seen, the likelihood is, in my view, that they were engaged by the Trustees’ and the Club to advise the Trustees, the Club and Mr Hindmarch. I do not know the terms of that engagement and there are no minutes of Trustees meetings or any other evidence of meetings or discussions, apart from the correspondence which I have referred to, to provide assistance. However, I am not persuaded, on the balance of probabilities, that they were engaged by Mr Hindmarch to advise him.

24. It is unclear why only a personal pension policy appears to have been considered in any detail by the parties. The letter from Britannia to Munro & McKenzie of 16 June 1995 refers to a section 32 Buy Out illustration but for some reason this suggestion does not seem to have been taken up by the Club or the Trustees.

25. Under Rule 23 the Employer had the right to terminate the Scheme and to discontinue payment of premiums. On discontinuance of the Scheme, the Rules allowed for the transfer of benefits to another scheme of the Employer. The Trustees could therefore have transferred Mr Hindmarch’s benefits to either a Section 32 Buy Out policy or they could have bought a non profit deferred annuity for him with an insurance company.

26. Alternatively they could have transferred his benefits to another occupational pension scheme. 

27. The Trustees had no power to transfer Mr Hindmarch’s benefits in the way that they did without his consent. There is no dispute that Mr Hindmarch signed the Pension Policy application form. There is however no evidence that he was informed, either by the Club, the Trustees or by Munro & McKenzie of the alternatives available to him or of the risks involved of the different courses of action. Indeed it seems that a decision had already been made by the Trustees to transfer the benefits to a personal pension plan even before Mr Hindmarch had signed the application form. Whether or not the Authority and Discharge Form was signed by all relevant parties on 15 or 19 June does not alter this fact.

28. Although there was no obligation on the Trustees or the Club to advise Mr Hindmarch on the best course of action to take they, or their advisers, were in a position to know what the alternatives were and ought to have drawn these to Mr Hindmarch’s attention. He may well have wanted to consider these alternatives and to take appropriate independent advice.  By failing to draw the alternatives to Mr Hindmarch’s attention the Club and the Trustees deprived him of this opportunity. This was maladministration and I therefore uphold Mr Hindmarch’s complaint against them in this respect.

29. That leads on to a consideration of what, on the balance of probabilities, Mr Hindmarch would have done had he received the appropriate information and been made aware of the risks involved in taking out the Pension Plan and of whether he has suffered any financial loss. In my view, given that the Scheme was a final salary pension scheme, it is more likely than not that he would have decided to leave his benefits where they were. Had he done so he would have been entitled, under the Rules, to a deferred pension with escalation at 3% per annum, from June 2002 on his retirement, of £6,527.  In June 2003 this figure would have been £6,722.81 (£6527+3% increase) and £6,924.49 (£6722.81+3% increase) by June 2004.The same figure would have applied in November 2004. In fact Mr Hindmarch took an annuity from November 2004 of £5,479 from Prudential. At that stage his transferred in benefits represented £90,078 of the cash fund paid out by Alba, leaving a difference of £18,096. On transferring to Prudential Mr Hindmarch took a cash payment of £18,581. I regard this, for the purposes of calculating compensation to place Mr Hindmarch as far as possible in the position he would have been in had the maladministration not occurred as equivalent to the non transferred-in element of his pension fund. 

30. Therefore in respect of the period June 2002 to November 2004 Mr Hindmarch should be compensated by a sum equal to the net pension equivalents (because he would have had to pay tax on any pension received) of £6,527 + £6,722.81 + £2885 (£6924.49 divided by 12 x 5) plus interest calculated from the dates these pensions were due to the time payment is made.  From November 2004 onwards he should be compensated by the purchase of an additional annuity representing the difference between (a) the deferred pension that he would have received ( £6,924.49), together with 3% per annum compound post retirement increases and a spouses pension of 50% and (b) the annuity that he has in fact taken out, together with a spouses pension of 50% and, where applicable, 3% per annum compound post retirement increases. 

31. In the meantime Mr Hindmarch has also suffered considerable financial hardship and inconvenience as a result of the Trustees’ maladministration. As he had a duty to mitigate his loss and as he was not aware that other than standard rates were offered in certain circumstances, I have used the annuity actually obtained by Mr Hindmarch as the basis for compensation rather than a hypothetical rate. There is also no certainty that he would have been able to obtain an enhanced rate or what that rate might have been.  

DIRECTIONS

32. I direct the Trustees within three months of this determination to:

32.1 purchase an annuity policy in favour of Mr Hindmarch to provide an annuity as indicated in paragraph 30 above 

32.2 pay Mr Hindmarch a sum representing the arrears of annuity due to him for the period from June 2002 to November 2004 as indicated in paragraph 30 above, together with simple interest at the base rate for the time being quoted by the reference banks for the period from the dates these pensions were due to the date of payment and 

32.3 pay Mr Hindmarch £350 to redress the injustice identified in paragraph 31.

DAVID LAVERICK

Pensions Ombudsman

19 January 2006


- 1 -


