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PENSION SCHEMES ACT 1993, PART X

DETERMINATON BY THE PENSIONS OMBUDSMAN
Applicant
:
Jacqueline Travis

Scheme
:
SAUR Water Services Pension Scheme 

Respondent
:
Ecovert Management Ltd (as Employer)

MATTERS FOR DETERMINATION 

1. Miss Travis submits that the refusal of her Employer to grant her ill health benefits under the Scheme is perverse and she complains that the reasons for their refusal are unclear, contradictory and unjust.  To put matters right she seeks payment of these benefits, and, as she puts it, ‘full and honest answers’ to questions relating to her claim.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES
3. The SAUR Water Services Pension Scheme (the Scheme) is governed by a Definitive Trust Deed and Rules of 30 November 2000. 

4. Rule 5.3 deals with early retirement through incapacity, and provides:

“A Member who leaves Service because of Incapacity having produced medical evidence satisfactory to the Employer from a doctor appointed by the Employer and having qualified for preserved benefits under Rule 9.1 will subject to the provisions of Appendix B receive immediate benefits as described in rule 5.1 (Retirement on or after Normal Pension Date) as if, in the case of a Member who has completed at least 5 years’ Salary Linked Plan Service, it were increased as described below:

[There follows a table showing enhancement of benefits depending on length of service].

5. ‘Incapacity’ is defined in Section 3 of the Trust Deed as:

“...permanent physical or mental incapacity which prevents a Member from following his normal occupation or seriously impairs his earning capacity and the Employer’s decision as to whether a Member is suffering from Incapacity is final.” 

6. “Normal Pension Date” is defined in Section 3 of the Trust Deed as:

“the date on which occurs the Member’s 65th birthday or the earlier date (but not earlier than the 60th birthday) on which the Member completes 25 years’ Qualifying Service..” 

MATERIAL FACTS

7. Miss Travis was born in 1961.

8. In 1983 she joined Eastbourne Waterworks Company and remained in the employment of that or associated companies until 2004.  She joined the Scheme in 1993.  In 1999 she became head of human resources for the Ecovert Group, a subsidiary of SAUR (UK) Ltd (SAUR).  Her employer was Ecovert Management Ltd (Ecovert), the respondent to this application.

9. From 1999 to 2002 changes were made in the Ecovert Group (including, latterly, a reorganisation) which affected the character of Miss Travis's employment.  In January or February 2001 she started to suffer from acute depression and in August that year she was referred by her GP to Dr Bowskill, a consultant psychiatrist.  In September 2001 Miss Travis’ role with Ecovert Management Ltd came under review, as part of the changes.  Later that month she suffered two severe sickness attacks after difficult work meetings. 

10. In early October 2001 she was diagnosed with clinical depression by Dr Bowskill.   A week or so afterwards Miss Travis went on sick leave, suffering from anxiety, depression, hypertension and gynaecological problems. 

11. She saw Dr Bowskill regularly throughout October and November, without any improvement in her health.  On 4 December 2001 she was admitted to a Clinic feeling ‘depressed, very sad and empty’.  She was discharged on 19 December 2001 with a care plan which included medication and follow up appointments.

12. On 17 January 2002, Dr Bowskill wrote to Miss Travis’ GP, saying:

“I reviewed Jackie on 17 January 2002.  Her progress is still rather slow although she is progressing.  She has managed to start going out but there have been some bouts of tearfulness.  She has managed to increase her activity and her lethargy is less problematic.  Her sleep is still disrupted with violent dreams mainly about work.  

"I think it is very unlikely that she will be able to return back to her previous job of Head of Human Resources, also the degree of uncertainty that she has regarding her future with work is probably delaying her recovery.  I discussed with her whether it would be appropriate for her to apply for medical retirement, I explained that I would support her in this.” 

13. On 22 January 2002 Miss Travis’ GP wrote to the Managing Director of the Ecovert Group to notify him that he could still not issue a certificate for her to return to work, and since her problems were related to work stresses, asked whether her job conditions could be changed or early retirement considered.

14. On 11 February 2002 the Director of Human Resources at SAUR (the HR Director) appointed Dr Field, a psychiatrist, to act as medical adviser for the purpose of considering an application by Miss Travis for ill health early retirement benefits. 

15. Dr Field interviewed Miss Travis on 2 April 2002.  She told him she was experiencing:

· Depression and stress with constant tearfulness, agitation, exhaustion with aching limbs and lethargy, low self esteem and a sense of nothing good in the world;

· Physical complaints including regular episodes of pins and needles, severe abdominal pain, excessive sweating and violent sickness.  On three occasions recently these episodes appeared to her to have followed a period of stress. 

16. Dr Field's report, dated 8 April 2002, set out Miss Travis’ symptoms and her medical history.  He commented,

“It is clear that Miss Travis is at present emerging from a depressive illness which .....appears to have started in the context of employment difficulties....  

“…It was clear from my discussion with Miss Travis that she did not really feel that she could return to work for her present employers... .  In any event, in her present psychological state, she would be incapable of resuming employment.

“While employment problems may have precipitated this depressive illness, what needs to be considered is whether Miss Travis’s continued unemployment is a potent factor in maintaining the depression…..  It is most important that the employment problems which Miss Travis has need to be resolved as soon as possible and from the practical point of view, if indeed there is no prospect of Miss Travis returning to work for her present employers, her management would entail a severance of her relationship with them so that she would be free to employ her skill elsewhere.  Until that occurs, I am very doubtful whether treatment by means of antidepressive medication alone will result in a total remission of Miss Travis’s depressive illness.”

17. Following a review of Miss Travis's medical records, Dr Field noted in a supplementary report:

"Whilst it is clear that Miss Travis cannot return to work for her present employer, there are no grounds for medical retirement."

18. The HR Director then asked Dr Field to confirm whether there was any medical reason why Miss Travis could not work in the future, in the same occupation and at the same level, for another employer.

19. Dr Field responded, on 7 May 2002:

“I confirm that as far as future employment is concerned, whilst Miss Travis may not wish to return to work for your organisation, there is no reason why she could not carry out for another employer the type of work that she was doing for SAUR UK."

20. Miss Travis was notified in May 2002 that Ecovert did not consider that her condition met the terms for incapacity retirement under the Scheme: the medical advice received was that her condition was not permanent and she would be able to work in the future at her normal occupation.

21. In June and July 2002 Miss Travis suffered from very poor health.  She experienced, she says for the first time, two episodes of severe anaphylactic shock, with severe swelling and rashes.  The second episode, following a particularly stressful conversation with her solicitor about Ecovert, led to her admission to hospital.  Her depression also worsened and she was re-admitted to the Clinic where she had previously been a patient.

22. On 13 August 2002 Dr Bowskill telephoned the HR Director, whose file note records that Dr Bowskill told him:

"No way she'll get back working for you & high possibility she won't work [at] same level."

23. Miss Travis's solicitors asked Ecovert to reconsider her eligibility for ill health retirement, because of the additional issue of stress related anaphylactic shock.  SAUR sought an opinion from Dr Field.  He wrote on 19 August 2002:

“Anaphylactic shock occurs as a reaction to drugs such as penicillin, to food such as peanuts or shellfish and can occur after bee and wasp stings and as a reaction to vaccines.  …. Psychological stress is not a cause of anaphylactic shock and I would like to see the notes of the A & E department of the Royal Sussex Hospital where that is stated.

...................................

“While the condition is potentially dangerous, it can be effectively treated and the best treatment is to avoid those circumstances which precipitate the anaphylactic shock.

“If it is now going to be suggested that as the result of Miss Travis suffering from anaphylactic shock, she is permanently unemployable for health reasons, I could not possibly agree with that.  The condition is treatable and indeed the best treatment is to avoid those factors which trigger off the shock and in this respect, I could not agree that stress is a cause of anaphylactic shock.

“........I would strongly suggest that you have her examined by Dr Peter Shephard, consultant physician… He ...will indicate whether there is, in fact, any medical reason why Miss Travis could not be employed.”   

24. SAUR instructed Dr Shephard to conduct an examination into Miss Travis’ physical health.  

25. Miss Travis suffered further anaphylactic shocks in September and October 2002, whose symptoms included:

· a chronic rash and itching which were not alleviated by a 'detox' progamme; from this Miss Travis concluded that her allergy was not related to external chemicals or products;

· swelling up of her face and windpipe, causing difficulties speaking;

· two episodes, following distressing conversations, where she suffered severe nosebleeds. 

26. She was seen again on 16 October 2002 by Dr Bending, a medical Consultant, who noted:

"She feels quite sure that the anaphylaxis is stress related and, although this is uncommon, it does appear as if this might well be the case.  She now has oral Prednisolone and an Epipen to use immediately should she start to develop facial swelling, epiglottal swelling and wheeze.  I have reassured her that I feel confident that I have excluded any possibility of an underlying neuro-endocrine tumour.  With this reassurance, I have not arranged to see her again on a routine basis, but would always be pleased to do so if required."  

27. Dr Shephard examined Miss Travis on 20 November 2002.  His report of the same date summarised the medical records which he had been sent, and concluded:

“Miss Travis has hypertension, and longstanding atopy in the form of eczema and urticaria, asthma, and allergy to penicillin and erythromycin.  

…….

“The distressing symptoms which have affected her from time to time since June and July 2002 are those of angio-oedema, which is the diagnosis reached by the doctors who treated her during an attack in June 2002 at the Royal Sussex County Hospital in Brighton.  A neuro-endocrine cause has been excluded.  Angio- oedema is an exaggerated response to an environmental allergen.  Very often the allergen that is responsible cannot be definitely identified, which is the case here despite the investigations that were done on 20 November.  

“ SUMMARY

· It entirely understandable that Miss Travis should have become upset and distressed by the repeated attacks of angio-oedema...

· The evidence from the blood component levels is not entirely conclusive, but it is likely that she has an inherited form of angio-oedema.  Her presentation is not entirely typical however, as this condition generally presents in late childhood or early adolescence.  I suspect that she is in fact only mildly affected with hereditary angio-oedema, so that she is not liable to suffer attacks unless there is another factor present, such as exposure to irbesartan.

· It is possible that hyperventilation may be contributing to her symptoms: this possibility was remarked on during her admission to hospital in June 2002.  If this diagnosis is in fact confirmed it will be greatly to her benefit, as in specialist hands the diagnosis and management of hyperventilation are quite straightforward and effective.

· In other respects I find Miss Travis to be in good physical health; her hypertension and asthma are under good control, and there is no evidence in the blood tests of any other significant organ system disease.  I am not qualified to comment on the psychiatric aspects of her case, but once the measures identified above have been put in place, I cannot see any good physical reason why she should not return to work.”

28. On 18 December 2002, the HR Director informed Miss Travis's solicitors that her request for ill health retirement was refused.  He said Ecovert had been advised again that her condition was not permanent and that she would be able to work at her normal occupation in the future.  The decision had been made taking into account both the independent assessment of Dr Field, following his examination in April 2002, and that of Dr Shephard after his recent examination.  

29. Following a further approach to SAUR by Miss Travis's solicitors in connection with ill health retirement, Ecovert's solicitors responded in definitive terms that, from the medical evidence, Miss Travis was unable to claim ill health early retirement benefits, as she did not meet the eligibility criteria required by the Scheme.  They referred to the definition of incapacity in the Rules, the finality of the Employer's decision, and the reports of Dr Field and Dr Shephard. 

30. Miss Travis’ solicitors responded, providing a detailed commentary of those parts of the medical reports with which Miss Travis took issue.  Ecovert’s solicitors rebutted their comments, but offered to forward Miss Travis’ letter to Dr Shephard and Dr Field for an assessment of them, provided she paid their fees.  Miss Travis says she did not take up this offer because she could not afford to do so and because the medical advisers had formed their opinions and her concerns would not change them. 

31. There was some further correspondence regarding the refusal of Miss Travis's health insurers to fund further treatment, and a letter from her GP, dated 21 March 2003, drawing attention to her long standing depressive disorder.  The GP suggested a review by Dr Bowskill as to whether the condition was permanent; he said he was not in a position to answer this query.  There was however no change in Ecovert's position and Miss Travis complained to me.

32. Since her application Miss Travis has continued to receive treatment and she has provided further reports to me on her health.

33. From October 2003 to April 2004 Miss Travis received therapy from Dr Riley, a clinical psychologist to whom she had been referred by her consultant psychiatrist.  Dr Riley reported in December 2003 that Miss Travis had made some progress in recovery, but she remained exceptionally sensitive to stress and was unable to contemplate going to work at all at that time.  Dr Riley stated that she was strongly of the opinion that it would ‘never be a beneficial thing for her to return to the type of role she carried in the past (Human Resources Director).’  She was, however, hopeful that Miss Travis would, with the proper care, made a good recovery and be able to move forward with her life.  

34. In January 2004 Miss Travis was assessed by Dr Hindler, a consultant psychiatrist, in connection with proceedings not relating to her pension.  His report notes that the difficulty in her recovery from her depressive illness related directly to her difficulties with Ecovert, and that her anaphylactic reactions could, in the absence of physical causes, have arisen from stress from her work..  As for the prognosis, he stated that he would not currently view Miss Travis as capable of undertaking employment.  He noted that her previous life style, involving a responsible job working long hours, was in marked contrast to her current position, involving homely activities.  

35. In a subsequent letter, of February 2004, responding to queries arising out of his report, he said,

“The persistence of Miss Travis’ depressive illness form 2001, with some bouts of respite, indicates chronicity of this condition….

“Once the dispute [with Ecovert] ends, I would anticipate a gradual resolution of the depressive illness.  In the short to medium term (1 – 5) years, I would estimate Miss Travis would be able to return to work but only (in percentage terms) up to 50% of the level of responsibility to that which she enjoyed prior to going on sick leave….  I believe it unlikely at this time that she would return to an office environment or necessarily the same sort of work and may well need to retrain in a different field/career…

“..I am not certain what the grounds are for medical retirement so cannot comment [referring to Dr Field’s letter of 25 April 2002].  Perhaps in April 2002, severing the relationship with her present employers to employ her skills elsewhere may have been a valid opinion, but some two years later I am not sure Dr Field would be of the same view.”

“..as to whether anaphylaxis could have a psychological cause.  To begin with, I am no expert.  As discussed before, the known aetiology for developing anaphylaxis involves a physical cause such as drugs, food or insect bites…

“..I am not aware of a direct link between stress/anxiety and anaphylaxis but because anaphylactic reactions can occur idiopathically, stress could be considered as a cause with some biochemical evidence to support the hypothesis of stress as aetiological in the development of allergic conditions.”  

36. Miss Travis says she continues to suffer from depression and anaphylactic shocks, and additionally now experiences panic attacks.  She feels that the reports of Dr Field and Dr Shephard contradict the views of other specialists, for example Dr Bowskill, leave many issues unanswered, and raise many anomalies.

37. She says that Dr Field has stated that, while she is not fit to return to work for the SAUR Group (which she and her medical advisers agree with), she could work at the same level for another organisation.  She says she does not understand the basis on which Dr Field has reached this conclusion, and feels that “this one statement, made without any justification or logic, has affected the whole outcome of [her] claim for ill health retirement”.  As for Dr Field’s comments regarding the cause of her anaphylaxia, she submits that he has overlooked a condition known as somatisation, meaning ‘expressing psychological states in the body.’  

38. She says that Dr Shephard identifies two reasons for her anaphylactic reactions: her high blood pressure medication (Irbesartan) and an inherited form of angio-oedema.   But, she says, she stopped taking Irbesartan in August 2002, so that could not be a contributing factor.  As for the angio-oedema, Dr Shephard himself raised doubts about this diagnosis, and if it was indeed inherited, how could she manage such an illness for the rest of her life and continue as she previously did. 

39. By contrast, she submits that Dr Riley and Dr Hindler have stated “unequivocally and with justification” that she will never be able to return to the level or type of work that she had when employed by the Ecovert Group. 

CONCLUSIONS

40. The Rules of the Scheme provide for generous benefits to be paid on retirement through incapacity, where a member:

· leaves service through incapacity, which is defined as permanent physical or mental incapacity which prevents a Member from following his normal occupation or seriously impairs his earning capacity, and 

· produces medical evidence satisfactory to the Employer from a doctor appointed by the Employer.  The Employer’s decision as to whether a Member is suffering from incapacity is final.

41. There is no doubt that Miss Travis experienced a great deal of suffering from 2001 onwards, both mental and physical, and that her condition prevented her from doing her job at Ecovert.   But, under the Rules of the Scheme, if Miss Travis is capable, before normal pension date, of undertaking her normal employment (which I interpret as doing a similar job for a different employer), she will not be entitled to ill health retirement benefits.

42. In order to reach a decision about whether Miss Travis qualified for benefits under Rule 5.3, the Employer obtained evidence from two specialist consultants.  

43. Dr Field concluded in his report of 8 April 2002 that until Miss Travis's employment difficulties had been resolved, in her current psychological state, she would be incapable of resuming employment.  However, management of her condition would entail a severance of her relationship with Ecovert, so that she would be free to employ her skill elsewhere.  

44. Thereafter he repeatedly expressed his view that Miss Travis was not permanently incapacitated:

· In his supplementary report of 25 April 2002 he said that though it was clear that she could not return to work for Ecovert, there were no grounds for medical retirement.  

· On 7 May 2002, he said that, as far as future employment was concerned, whilst Miss Travis might not wish to return to work for Ecovert, there was no reason why she could not carry out for another employer the type of work that she was doing for SAUR UK.

· On 19 August 2002, following Miss Travis’ admission to hospital, Dr Field wrote that he could not agree that Miss Travis was permanently unemployable for health reasons as a result of suffering from anaphylactic shock. 

45. Dr Shephard concluded that, apart from the problems discussed, he found her to be in good physical health, and stated that once the measures identified had been put in place, he could not see any physical reason why she should not return to work.

46. Miss Travis says that the reports of Dr Field and Dr Shephard contradict the views of other specialists, but the crucial question is whether she was permanently incapacitated and this question was only addressed by Dr Bowskill, Dr Field and Dr Shephard.  I have noted that Dr Bowskill did, in January 2002, write that he would support Miss Travis in an application for early retirement and told the HR Director in August 2002 that there was a high possibility that she would not work 'at the same level'.  However that view is not expressed in the same unequivocal terms that Dr Field’s and Dr Shephard expressed their opinion that Miss Travis’s incapacity was not permanent.  Bearing in mind that the Rules of the Scheme require the Employer to consider medical evidence from doctors appointed by them, I find that Ecovert were entitled to rely on the evidence of Dr Field and Dr Shephard, and it was also reasonable for them to do so.  I do not find that there has been any maladministration in Ecovert’s refusal to grant ill health benefits to Miss Travis.

47. I have considered the more recent reports of Dr Riley and Dr Hindler (not available to Ecovert at the time that Miss Travis’s application for ill health benefits was before them).  Miss Travis has submitted to me that these reports state unequivocally that she will never be able to return to her former level or type of work.  I agree that these two doctors were less optimistic than Dr Field about her return to employment of a similar kind, but I do not find that either of them has considered whether Miss Travis is permanently incapacitated as defined in the Trust Deed and Rules.  Indeed, Dr Hindler gives his prognosis only in the short to medium term and says explicitly that he is not certain what the grounds are for medical retirement.  

48. Miss Travis has also complained that Ecovert’s medical evidence is unreliable and their reasons for refusing her application unclear, contradictory and unjust.  I do not agree that the medical evidence provided by Dr Field and Dr Shephard is unclear or otherwise inadequate in addressing the question of whether Miss Travis’s incapacity was likely to be permanent and thus it is reasonable for Ecovert to have relied on their reports.  I can well see that from Miss Travis’ point of view, when she feels so depressed and suffers from such distressing episodes of anaphylactic shock, it might appear unjust that she is not granted ill health benefits.  However, I find that the reasons for the refusal have been clearly given in the course of correspondence, and they are not in my opinion perverse, or inadequate. I do not find that there has been any maladministration in this respect.

49. The complaint is not upheld. 

DAVID LAVERICK

Pensions Ombudsman

17 September 2004
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