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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs E M Plewis (represented by her daughter Mrs M McLeish)

Scheme
:
NHS Pension Scheme

Respondent
:
NHS Pensions Agency 

MATTERS FOR DETERMINATION 

1. Mrs McLeish has complained, on behalf of Mrs Plewis, that widow’s benefits which her mother receives under the NHS Pension Scheme (the NHS Scheme) have been incorrectly calculated.

2. Mrs McLeish has also complained of maladministration by the NHS Pensions Agency (the Agency) during the internal dispute resolution procedure (IDRP).  Such alleged maladministration comprises:

· Handling her query with undue and persistent delay;

· Telling her that they had decided in her mother’s favour when they had not done so (Mrs McLeish asks that, even if I find that the Agency has correctly calculated her mother’s benefits, I should hold the Agency to their word);

· Giving very little reasoning for their decision.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. Mrs Plewis’ husband was born in 1920.

5. At relevant times before 1948 he was working in a hospital, employed by a local authority, and was a member of the London County Council Superannuation and Provident Fund (the LCC Fund).

6. The National Health Service was created in 1948, and Mr Plewis’s employment was transferred from the local authority to the NHS. 

7. Section 67 (1) (h) of the National Health Service Act 1946 provided:

“Regulations may provide –

“for granting to persons who, immediately before becoming entitled to participate in superannuation benefits provided under or by virtue of the regulations, were entitled to participate in other superannuation benefits, an option to retain rights corresponding with those previously enjoyed by them in lieu of the rights which they would otherwise enjoy under or by virtue of the regulations.” 

8. Regulations 2 and 3 of the National Health Service (Superannuation) Regulations 1947 (the 1947 Regulations) included the following provisions:

“Application

2. (1) This part of the regulations shall apply to the following officers of an employing authority who have attained the age of eighteen years –

…

(d) any other officer .. who is transferred under the Act to their employment ….. and who, immediately before being transferred to .. their employment as aforesaid, had reasonable expectations of superannuation benefits on retirement from his employment.”  

Participation in superannuation benefits

“3. Every officer of an employing authority shall be entitled to participate in the superannuation benefits provided by these regulations, subject to and in accordance with the terms and conditions thereof.”  

9. Regulation 22 of the 1947 Regulations allowed transferred officers to continue paying contributions at the rate required by the scheme of which they were previously members, and in return receive the benefits provided by that scheme:

“Option to transferred officers to retain rights corresponding with those enjoyed prior to transfer
“22 -. (1)  Where a person, on being transferred under the Act, becomes an officer in the employment of any employing authority, having immediately before becoming such officer been subject to the provisions of –

….

(d) a local Act scheme

…

then, if he notifies the employing authority in writing within three months after becoming such officer that he does not wish to avail himself of the benefits provided by these regulations, the provisions of this part shall apply to and in respect of him, as if, in relation to his employment as such officer, they required him to make the like contributions (if any) as he would have been liable to make and conferred upon him rights corresponding with those which he would have enjoyed if he had remained subject to the enactment or scheme previously applicable in his case, and those provisions shall continue so to apply to and in respect of him so long as he is an officer of any employing authority without a break in employment of more than twelve months…”

Transferred employees thus became subject to the benefits and contribution rates of the NHS Scheme, unless they exercised an option conferred by

10. In or before July 1948 (the date of transfer), Mr Plewis was sent leaflet SDA, which described the option available under Regulation 22.  It was headed, “Option open to transferred employees to retain rights corresponding with those enjoyed prior to transfer” and stated, at paragraph 2:

“The NHS Superannuation Scheme (for all those who come into it) provides benefits which, taken as a whole, are at least equal actuarially to those enjoyed immediately prior to transfer.  But the actual benefits are different in some cases: thus, compared with the local government scheme there is a smaller pension but there are compensating advantages – a lump sum retiring allowance, a death benefit, a widow’s pension, a minimum incapacity pension and a short service gratuity.  Any transferred person with existing rights under the provisions referred to in paragraph 1 [that is, existing schemes] is free to continue, if he wishes, with rights corresponding to those he has now, at the same rate of contribution (if any), instead of coming on to the terms of the new scheme.”

11. Mr Plewis opted, in July 1948, not to accept the terms of the new NHS Scheme.  Instead, he signed Form SD 29 (“Transferred Officer’s Option to retain rights corresponding with those enjoyed prior to transfer”), which contained the following declaration:

“I, Frank Cecil Plewis… Being a person transferred under the National Health Service Act, 1946, to your employment on the 5th July 1948, and subject to the provisions of the LCC Fund immediately before that date, do hereby give notice that I do not wish to avail myself of the normal benefits provided by the NHS (Superannuation) Regulations, 1947 and 1948, but choose to continue to make the like contributions (if any) as I would have been liable to make, and to accept rights corresponding with those which I would have enjoyed, had I remained subject to the enactment or scheme to which I was subject immediately before the 5th July 1948.”

Transferred employees who exercised this option became known as optants.

12. In 1958 the LCC Fund was revoked and a new Scheme (the LCC Scheme) established, consolidating all previous relevant schemes.  Section 29 of the London County Council (Superannuation) Scheme, 1958 provided for a widow’s pension to be payable at the rate of one third of the pension paid to the deceased scheme member.

13. Although Mr Plewis did not fall into any category of LCC employee entitled to become a contributor to the LCC Scheme, he nevertheless received a copy of the LCC Scheme booklet, published in 1958.  The booklet explained the Scheme as it affected persons becoming contributors after 1 October 1958.  The booklet also listed categories of non-Council employees to whom the LCC Scheme applied; former employees transferred to the NHS were not included.  The booklet referred to the provision of a widow’s pension at the rate of one third of the contributor’s pension.

14. In September 1975 the DHSS notified treasurers and secretaries of relevant NHS bodies, and ‘other authorities employing persons subject to the NHS (Superannuation) Regulations’, about the National Health Service (Amendment) Regulations 1975 (the 1975 Regulations) which introduced changes to the NHS Scheme.  Mr Plewis was Treasurer of the Royal National Orthopaedic Hospital and received notice of the changes (though I should say that Mrs McLeish has drawn my attention to her father’s illness during 1975 which may have prevented him, she says, from being aware of the changes).  The DHSS notification referred, inter alia, to Regulation 14 of the 1975 Regulations which enabled optants to provide higher widow’s pension cover by payment of additional contributions.

15. During the course of 1977 and 1978 Mr Plewis corresponded with the DHSS about benefits available to optants and his entitlement to join what he called the ‘main NHS Scheme’.  He also enquired particularly about variations to the LCC Fund. 

16. In July 1978 the DHSS informed Mr Plewis of the options available to him: he was entitled to join the NHS Scheme with effect from April 1978, or he could remain subject to the optant scheme.  The letter set out his benefits under the optant scheme, and included the following:

“Improvements have been made to the Optant scheme of which you are a member.  Originally, NO widow’s pension was payable upon the death of the officer, however amendments now PROVIDE a widow’s pension for officers who are in employment after 25 March 1972 at the following rate:-

1/6 of the officer’s pension for service prior to 25 March 1972

+

¼ of the officer’s pension for service post 25 March 1972 

plus an additional widow’s pension of 1/320ths of the best of the last 3 years (at termination)

for service from 6 April 1978 to age 65 in return for the extra 1½% contributions.  

Mr Plewis increased his contributions and purchased an extra 520 days in respect of widow’s pension.

17. In 1979 Mr Plewis retired. The Agency notified Mr Plewis of his benefits on retirement; his pension amounted to £4,897 per annum.  The Agency said that on his death his wife would be eligible for a widow’s pension of £935.90 per year plus cost of living increases.  Mr Plewis did not query this amount.  Mrs McLeish tells me, however, that he had been unwell throughout most or all of the 1970s and might not have pursued the matter at that point. 

18. Mr Plewis died in March 2000.  At his death his pension was £14,744 per annum.  A widow’s pension of £2,864 was put into payment for Mrs Plewis.  Mrs Plewis queried the amount, and the NHS Pensions Agency explained that it was calculated on the following basis:

“1/6 of the member’s pension for service prior to 25.03.1972

+

¼ of the member’s pension for service after 25. 03.1972

+

1/320ths for every extra day purchased for bigger widow’s pension.”

They added: 

“Mr Plewis became an optant in 1948 and the rules of LCC are applicable to him at that time.  Any changes to LCC scheme rules after 1948 would not apply.”

19. Mrs McLeish sought further explanation from the Agency.  This was given, and I note particularly that the Agency explained that the third stage of the calculation was:

“1/320th for every day purchased by member (520 days) for bigger widow’s pension…..

“..the 1/320th was an option by the member to bring the widow’s pension up to a comparable value with the ½ rate NHS central scheme widow’s pension… Mr Plewis purchased 520 days.”    

20. However, Mrs McLeish and her mother remained dissatisfied with the basis of the Agency’s calculations and in May 2001 Mrs McLeish initiated the IDRP on her mother’s behalf.  A first stage decision was given the following month, affirming the Agency’s calculations.  Mrs McLeish applied for a stage 2 decision in July 2001.  A delay followed, prompting Mrs McLeish to refer a complaint to the Parliamentary Ombudsman in January 2002.  That complaint was considered by the Parliamentary Ombudsman’s investigation officer, and resolved with the Agency offering payment of £250 in November 2002 in respect of the delays.

21. In January 2003 Mrs McLeish gained the impression in telephone conversations with Agency staff that her application would shortly be resolved in her mother’s favour.  She informed her mother accordingly. However, the positive outcome which Mrs McLeish and Mrs Plewis were expecting was not confirmed and Mrs McLeish wrote again, in May 2003, to the Parliamentary Ombudsman.  In June 2003 the Agency upheld their stage 1 decision.  They told Mrs Plewis that they were satisfied that, by opting for the terms of a former superannuation arrangement, NHS Scheme optants preserved only the terms applicable to them at the time of their transfer.  A cheque for a further ex gratia payment of £200 was sent, in respect of the delays experienced, which the Agency acknowledged had caused further distress.  Mrs McLeish remained dissatisfied and, on her mother’s behalf, complained to me. 

22. Mrs McLeish says that, when her father’s employment was transferred to the NHS in 1948, he opted to make the same contributions as he would have been liable to make, and to accept the rights corresponding to those which he would have enjoyed, had he remained subject to the LCC Fund rules.  Amendments to these rules included, in 1958, provision of a widow’s pension of one third of the amount of the retirement pension in payment immediately before the contributor’s death.  The pension which Mrs Plewis in fact received on her husband’s death was far less than one third of Mr Plewis’s pension.

23. The Agency responded that:

· Under the 1947 Regulations Mr Plewis became a member of the new NHS Scheme automatically, unless he opted to continue paying contributions at the rate required under the LCC Fund (5%, rather than 6% under the NHS Scheme).  In that case he was entitled to the benefits he would have enjoyed under the LCC Fund.  He exercised the option. 

· Form SD 29 and Leaflet SDA explained the conditions regarding his option.  The Agency says that Mr Plewis was made aware that he would not be able to enjoy post July 1948 changes should he decide to remain subject to the terms and conditions of his previous occupational pension scheme.

· Mr Plewis was well aware of his position as an optant and the contingent widow’s pension this would provide.  He remained an optant up to his retirement.  

· There is judicial authority for the proposition that optants have no right to acquire enhanced benefits from a new scheme in line with those which have subsequently arisen under an old scheme.  Such interpretation of the law has been applied by the Agency, and benefits offered on a consistent basis, since the inception of the NHS Scheme in 1948.

The pension paid to Mrs Plewis was therefore correct.

24. The Agency accepted that they had taken too long to give a decision.  They said that they had needed to take legal advice and had sought to explain that the delay was because Mrs Plewis’s query was not confined to her case and because the payment of her benefits stemmed from a policy that was developed almost fifty years ago.  They said, “it is unfortunate that this took some time and that at some point Mrs McLeish may have inadvertently gained the impression that a favourable outcome would result”.  Mrs McLeish does not accept this statement as a true representation of events.

25. The judicial authority to which the Agency has referred me is the case of Armstrong v Northern Ireland Hospitals Authority (CA, Northern Ireland) 1955.  Mrs McLeish has also relied on this case in support of her submissions.  In this case, the plaintiff, who had transferred to the employment of the NHS in Northern Ireland, opted under Regulation 22 of the Health Services (Superannuation) Regulations (Northern Ireland) 1948 not to avail himself of the normal benefits provided by the Superannuation Regulations but to accept instead rights corresponding with those which he would have enjoyed had he remained subject to the scheme to which he was subject immediately before July 1948.  After his transfer he had signed a contract in which his employment would cease on attaining 65 years of age, mirroring the provisions of the Northern Ireland NHS Pension Scheme.  The question was whether he was entitled to retain the benefit of his previous superannuation regulations which only required retirement on permanent infirmity or old age.  The court noted that there had been a trend in favour of fixing an age limit for professional officers in public service, and against this background found that the words ‘corresponding with’ were broad enough to equate retirement at age 65 with retirement on account of age.  Mrs McLeish asks me to find that the words ‘corresponding with’, as applied to her mother’s case, should take account of changing public policy considerations, to encompass provision of a widow’s pension at the rate of one third of member’s pension.

26. In further submissions to me, Mrs McLeish says that:

· She would like to see full copies of the SD letters to her father about his pension, as she believes they are relevant in a number of ways.  She submits that the failure by the Agency to supply such documents amounts to further maladministration.

· Since Mr Plewis exercised  his option under Regulation 22 of the 1947 Regulations, it follows that he did not become a member of the NHS Scheme.  In that case, since he must have been a member of some scheme, it can only have been the LCC Scheme.

· Her father’s illness during the 1970s may have led to him being unaware of the effects of the 1975 Regulations.  It was incumbent on the Agency to write personally to members to ensure they were aware of changes to the Scheme.

· Her father may not have been informed that he could buy additional years of widow’s pension even ‘out of time’.  Mrs McLeish and her mother are confident that if Mr Plewis had known of this opportunity, he would have taken it, and they ask that Mrs Plewis should be allowed now to avail herself of this possibility after seeing the associated costs and benefits.

CONCLUSIONS

27. Although Regulation 3 of the 1947 Regulations is permissive rather than prescriptive, it seems to me clear that it was not intended that transferred officers should remain in their previous pension schemes.  Therefore, while Regulation 22 of the 1947 Regulations allowed Mr Plewis to remain on the same terms of membership as he enjoyed as a member of the LCC Fund I find that he did not however continue to be a member of that scheme, but became instead an optant under the NHS Scheme.

28. Was Mr Plewis nevertheless entitled to the benefit of improvements in the LCC Fund or its successor?

· Regulation 22 of the 1947 Regulations provided for him to ‘make the like contributions as he would have been liable to make and conferred upon him rights corresponding with those he would have enjoyed if he had remained subject to the … scheme previously applicable in his case’.  The heading of the Regulation refers to the option to retain the rights enjoyed prior to transfer.

· Leaflet SDA states that a transferred member may ‘continue with rights corresponding with those he has now’;

· Form SD 29 reproduces the wording in Regulation 22 in that it refers in the heading to the option to retain rights corresponding with those enjoyed prior to transfer, while the declaration which Mr Plewis signed on the form refers to his having chosen to accept rights corresponding with those which he would have enjoyed had he remained subject to the LCC Fund.

29. It appears from the fact that Mr Plewis received a copy of the 1958 LCC Scheme booklet, and from the enquiries which he made in 1977 and 1978 about changes to his previous scheme and his position as an optant under the NHS Scheme, that he may have believed that his rights as an optant would correspond with the rights of a member of the LCC Scheme as they changed over time.  This was not what was intended by the 1947 Regulations.  The heading of Regulation 22 describes the option as being to retain rights corresponding with those enjoyed prior to transfer, as did the heading of Form SD 29.  Leaflet SDA describes the transferred person’s right to continue with rights ‘corresponding with those he has now’.  It seems to me therefore that what Mr Plewis chose was the right to continue paying contributions at the reduced rate applicable to him as a former member of the LCC Fund, with the benefits available to him then.

30. The improvements in the LCC scheme of 1958, which Mrs McLeish submits should be available to enhance her mother’s benefits, would have required an increase in contributions, which Mr Plewis did not make (indeed, since he was no longer a member of the LCC Scheme he could not do so).  He did increase his contributions to the optants’ scheme in 1978, to improve the widow’s pension, and Mrs Plewis benefited from that enhancement.  Mrs McLeish suggests that her father had believed himself, in January 1978, to be out of time in buying higher additional widow’s pension cover with additional contributions, and had thus missed a boat which he would otherwise have taken.  She asks that her mother now be allowed to buy extra cover.  But Mr Plewis was told in July 1978 by the DHSS that a widow’s pension was now available under the optants’ scheme, and in fact he did increase his contributions to purchase extra cover for his wife, as the Agency explained in their correspondence with Mrs Plewis and Mrs McLeish during the course of 2000. 

31. Mrs McLeish submits that in interpreting the words ‘corresponding with’, account has to be taken of changes in retirement rules and policy.   I believe that such changing policy considerations in relation to widows’ pensions have already been reflected in amendments to the optants’ scheme made by the 1975 Regulations, particularly Regulation 14 which provided for widows’ benefits to be enhanced by payment of additional contributions.  I do not think any other comment is needed about the Armstrong case. 

32. In conclusion, I find that the improvements in the LCC Scheme made in 1958 were not available to Mr Plewis and it follows that Mrs Plewis is not entitled to a widow’s pension of one third of her late husband’s pension. 

33. Mrs McLeish has also complained of maladministration by the Agency.  Delays occurring up to November 2002 have already been the subject of consideration by the Parliamentary Ombudsman’s office, and subsequently resolved between the parties by the payment of compensation in November 2002, and I do not propose to say any more on the matter.

34. Mrs McLeish’s letter to the Parliamentary Ombudsman of May 2003 was effectively overtaken by the IDRP stage 2 decision given by the Agency in June 2003.  I will therefore consider the delays which occurred after November 2002, as well as the complaints that Mrs McLeish was told in January 2003 that her enquiry was shortly to be resolved in her mother’s favour, and that insufficient reasons were given for the Agency’s decision.

35. The time taken to give Mrs Plewis the stage 2 decision, even from when compensation was paid in November 2002, was unacceptably long.  I can understand also that it must indeed have been distressing for both Mrs McLeish and her mother to find that the good news which they were expecting in January 2003 later turned to bad news.  However, the distress and inconvenience which Mrs Plewis may have suffered as a result, has in my view been remedied by the further payment of £200 made by the Agency in 2003. 

36. Mrs McLeish asks that even if I decided (as I have) that the Agency’s reasoning is sound, I should nevertheless require them to honour any indication that they have made to the effect that a greater pension was payable to her mother.  But that request stands uneasily against a well settled principle of law that the recipient of misleading information is not generally entitled to be treated as though the information had been  true.  There are circumstances in which nevertheless the recipient of such information might be entitled to some compensation; for example if he or she has acted to his or her detriment in reliance on the information.  I see no such circumstances here.   

37. Mrs McLeish says that very little reasoning has been given for the Agency’s decisions and that they have failed to supply her with all relevant documents, but I do not agree.  In my opinion, the Agency did explain their calculations and why they maintained that Mr Plewis had not been entitled to improvements in the LCC Scheme, both before and during the IDRP, and in sufficient detail for Mrs McLeish and her mother to understand why the application would not succeed.   As for the provision of documents, I consider that the documents necessary for my determination of Mrs Plewis’s application have been provided.  The main question for me is whether Mrs Plewis’s widow’s benefits have been correctly calculated, and it would not assist me in deciding that question, to see any further correspondence which passed between Mr Plewis and the DHSS in the 1970s. The position is clear to me from what I have seen already. 

38. Neither the complaint of incorrect calculation of benefits, nor subsequent maladministration by the Agency is upheld.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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