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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr J Thorburn

Scheme
:
Local Government Pension Scheme (the Scheme)

Manager
:
Cambridgeshireshire County Council (Cambridgeshireshire)

Regulations
:
The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations)

MATTERS FOR DETERMINATION

1. Mr Thorburn alleges that Cambridgeshireshire misinformed him as to the correct amount of service credit which a transfer offered by the Armed Forces Pension Scheme (AFPS) would purchase in the Scheme. He also alleges he has suffered stress and inconvenience owing to the "disappointment of expectation" caused by the incorrect information supplied by Cambridgeshire.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

3. Regulation 102 of the Regulations provides;

"If a person who becomes a member has relevant pension rights, he may request this Fund Authority to accept a transfer for some or all of those rights from the relevant transferor.

The request under Regulation 121(1) must be made by notice in writing which must be given before the expiry of the period of 12 months beginning with the date he became an active member (or such longer period as his employer may allow) (Regulation 121(7) and (8)"

Regulation 121(9) provides that;

"where a request under paragraph 1 is duly made, the Fund Authority may accept the transfer value and credit it to their pension fund"

MATERIAL FACTS

4. Mr Thorburn took up employment with Cambridgeshire on 26 November 2001. He asked them to investigate the possibility of transferring his benefits from three previous employers' pension schemes; namely the AFPS, Clerical Medical and Friends Provident. 

5. Having received notification of the amount of the transfer value payable by the AFPS the Council responded to Mr Thorburn. Their letter of 28 February 2002 set out  the amount of transfer value offered and invited Mr Thorburn to confirm whether he wished to go ahead with the transfer.

The letter includes the following analysis;

"The sum currently offered would purchase 17 years 97 days service in the Local Government Pension Scheme. The retirement benefits, which could accrue from that service credit, would normally be calculated by reference to pensionable remuneration in your final year of employment. However, for the purposes of comparison, it will be helpful to you to have an estimate for those benefits based on your pensionable salary at 26 November 2001 and assuming retirement at age 65.

Annual Pension

£3,397.25

Lump Sum


£10,191.76

Prospective  Spouse's Pension £1,698.63"

The letter contained a number of provisos whereby the amount of service purchased by the transfer value could vary from the original quotation;

"..........Please note:

1. The service credit and resultant Local Government pension benefits are subject to alteration depending on the actual amount of the transfer payment received, and in some circumstances, your age and salary at that time. For this reason, it is important not to delay your decision longer than necessary.

2.......".

6. Mr Thorburn requested that the transfers go ahead on 9 May 2002.

7. On completion of the transfer process [i.e. when all the monies from the three transfers had been received and the calculations of the service credits completed], Cambridgeshire again wrote to Mr Thorburn on 28 August 2002 giving details of the service credit in the scheme purchased by the transfers. The transfer purchased by the AFPS transfer was then  quoted as having purchased 14 years 181 days service in the scheme instead of 17 years 97 days as in the original quotation.

8. Mr Thorburn complained to Cambridgeshire on the basis that the amount  purchased had reduced by 2 years 224 days. He said he wanted Cambridgeshire to honour the original quotation as he considered he had been financially disadvantaged by the reduction in service credit.  

9.
On 13 September 2002 Cambridgeshire provided an explanation for the difference in the two calculations.

Their letter stated;

".............When this department originally quoted you a service credit in respect of your RAF transfer, details had not been received in respect of your other two transfers. For this reason calculations were based solely on the basis of your RAF transfer producing the resultant service credit of 17 years 97 days.

The normal pension age under the Local Government Pension Scheme for any member who commenced pensionable employment from  1 April 1998 is age 65. For this reason, Mr Monteiths' letter dated 28 February 2002 detailing the estimated benefits provided by the 17 years 97 days provisional service credit were stated "assuming retirement age 65"

Anyone can retire voluntarily under the Regulations from age 60 and receive immediate pension benefits. However these benefits will be subject to a percentage reduction if an individual does not satisfy the "85 year rule" which is explained in detail on page 20 of the enclosed scheme booklet.

As a consequence, if you had taken the pension benefits outlined in the aforementioned letter they would have been subject to a percentage reduction due to you not satisfying the "85 year rule" at age 60. One of the factors taken into account when processing a transfer calculation is whether pension benefits can be taken unreduced from age 60. If they cannot the cost of a years service is decreased and the service credit provided increases. 

Following the completion of all three transfers the level of service purchased by these three transfers meant that you now satisfied the "85 year rule" regarding your RAF transfer, thus increasing the cost of a year's service and decreasing the amount of service purchased. However, you may now, of course, receive pension rights in respect of your RAF transfer unreduced from age 60, something you would not be able to do if these other pension rights had not been transferred.

To give you some idea of the effect of the reduction that would have been applied to your pension rights under the original quotation, the following figures are all based on a pensionable pay of £17229.86. [a higher salary figure than the original quotation]

Pension benefits provided by service credit of 17 years 97 days, as per original quotation
Payable from normal retirement date, age 65

Annual pension


£3718.60

Lump sum retirement grant 

£11155.81

OR Reduced benefits payable from age 60

Annual pension


£2978.24.

Lump sum retirement grant 

£10441.54

Pension benefits provided by final service credit of 14 years 181 days

Payable from age 60

Annual Pension




£3122.05

Lump Sum Retirement Grant



£9366.14...."

10.
Mr Thorburn decided to appeal under the Internal Disputes procedures (IDRP). His appeals to Sharpe Pritchard, solicitors (Sharpe) who were acting as "Appointed Person" under the IDRP, and to the Secretary of State, at Stage 2 of the IDRP process, were unsuccessful. 

SUBMISSIONS AND DISPUTES

11. Mr Thorburn says he has been financially disadvantaged by the reduced amount of transfer value offered under the revised quotation. Cambridgeshire say the amount of benefits offered has not reduced. They point out [in their letter of 13 September 2002 quoted above] that although the service credit reduces, this is because the retirement age represented by the service credit changes from 65 to 60. They illustrate their argument [above] in comparing the actuarially reduced benefits (at age 60) under the original quotation with the benefits offered at age 60 under the revised quotation. 

12. Mr Thorburn argues that the letter amounted to an offer and was relied on in reaching his decision to go ahead with the transfer. He also says that the reason for the difference in the second calculation was not listed as a possible reason for variance in the original letter.

13. Mr Thorburn also submits that unreasonable delay (six months occurred in finalising the transfer). This he says caused him stress and inconvenience.

14. Mr Thorburn has submitted to me his own analysis giving his reasoning behind his decision to go ahead with the transfer of his pension rights from the AFPS. This shows that his salary has now increased to £21,715. The benefits in the LGPS have therefore "overtaken" the equivalent benefits in the AFPS. He also states "If the service credit was reduced to 14 years 181 days the pension produced would be £3547.90, an amount less than the AFPS and he would be disadvantaged. 

15. Cambridgeshire accept that the correspondence on this case did not make clear to Mr Thorburn that acceptance of all the transfers might result in a reduction in purchased years. However, they do not believe that Mr Thorburn has demonstrated that he is worse off as a result of this omission or that he would have changed his decision to transfer his RAF pension. 

16. Mr Thorburn has made the following further submissions : 

16.1 “The letter of 28 February 2002 contained what amounted to an illustration but also statements that formed part of a contract. All the elements of a contract exist in the process.

16.2 When making the comparison between the various options and their outcomes one must endeavour to start from a level playing field. A letter he was sent by the RAF dated 26 February 2004 makes it quite clear that the RAF pension would be subject to increases from the date of the quote and that the future pension would be revalued. It is therefore entirely reasonable for him to use the datum of the original offer dates for everything, his salary included; the offer from CCC of the lower, revised amount does leave him disadvantaged as compared to the higher.

16.3 The RAF ‘Transfer Option Form’ makes clear that the decision to transfer is irrevocable; in his experience, the Service means what it says. He suggested to his OPAS advisor that to try and unravel the transfer process would not be possible particularly after 6 months.

CONCLUSIONS

17. I take the view that Cambridgeshire in awarding 14 years 181 days under the revised quotation interpreted the Regulations correctly.

18. Mr Thorburn has not suffered a financial loss as a result of the information provided by Cambridgeshire. The original quotation was made on the assumption of retirement at age 65 (with reduction for early retirement) The revised quotation was based on retirement at age 60. It was for this reason that the amount of the service credit changed between the two calculations; the lower service credit reflected the lower retirement age as a result of the other two transfer values changing his entitlement to unreduced benefits at age 60. In other words, it purchased a different actuarial bundle than the previous quotation.

19. If the letter of 28 February 2002 and his acceptance of it were regarded as creating a contract then, if the result was contrary to the Regulations governing the Local Government Pension Scheme the contract would have been ultra vires.  Whilst I accept that the accompanying estimate was provided for comparison purposes, it is clear that comparison was postulated on the basis of a retirement date at 65.  In the event, when the other two transfer details were available, the calculation needed to be revised.

20. Cambridgeshire accept that the letter could have been worded more effectively. I agree that the omission of this possibility from the letter, could be construed as misleading but was not material to the decision transfer. Further, I am prepared to agree with Mr Thorburn that having realised that the basis of the calculation had changed (owing to the receipt of the other two transfers) Cambridgeshire could have mentioned the revised basis and the reason why it had occurred in their letter detailing the final amounts of service credited by each transfer. They could have explicitly stated that the reduction in the amount of service credit did not lead to a reduction in benefits overall.

21. Mr Thorburn says he may have taken a different decision had he known the correct information. The only alternative option available to him was to accept the award of deferred benefits from the Armed Forces Pension Scheme rather than transferring. I have therefore analysed this aspect in some detail. Mr Thorburn continues to maintain that he has been disadvantaged. However I remain satisfied on the basis of Mr Thorburn's own calculations that exercising this option would not have placed him in a potentially better financial position. There is no dispute that the benefits based on the 17 years 97 days and his current salary produce a higher figure. However, it is clear to me that the calculation based on the 14 years 181 days also needs to be based on the current salary of £21,715 to provide a true comparison and not the starting figure of £19,580.04. On this basis my conclusion is that Mr Thorburn would not be in a better position if he had opted for deferred benefits. I do not accept, therefore, that he relied to his detriment on the original quotation in his decision to go ahead with the transfer.

22. I also note that, on the basis that he was not prepared to risk a potential loss of value if his transfer were returned to AFPS, he declined the offer from his OPAS advisor to explore the possibility of repayment of the transfer value to AFPS on his behalf. I take the view, that this provides further evidence that Mr Thorburn did not consider deferring his benefits to be a viable alternative to transfer. 

23. On the allegation of unreasonable delay in taking six months to complete the transfer, I consider that no such delay occurred bearing in mind the amount of and the chronology of the correspondence which the three transfers entailed. Further, the time taken did not affect the amount of the service credit achieved on transfer.

24. I take the view that there may have been a degree of misperception evident in this case as a result of somewhat poor communication about his transfer options. However, it follows from the above that no injustice or financial loss has been suffered by Mr Thorburn as a result. 

25. Whilst I have sympathy for any stress and anxiety caused I am not persuaded that any maladministration by Cambridgeshire was of a sufficient degree to make an award in this respect.

26. I do not, therefore, uphold this complaint.  

DAVID LAVERICK

Pensions Ombudsman

11 February 2005
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