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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J Parkin

Scheme
:
Michelin Pension & Life Assurance Plan (the Scheme)

Respondents
:
Michelin Pensions Trust Limited (the Trustee)

Michelin Tyre Public Limited Company (the Employer)

MATTERS FOR DETERMINATION 

1. Mr Parkin is aggrieved at the decision to reject his application for early retirement on the grounds of incapacity and claims this has resulted in financial loss to him.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Early retirement on account of incapacity is provided for in the rules under rule 7 as follows:

“7.  (A) On retirement from Service before Normal Retirement Date, then if such retirement occurs,

(a) on or after the Member’s 50th birthday and the Principal Employer agrees in any case where retirement occurs before the Member’s 60th birthday that the Member may be offered an immediate pension under this Rule, or

(b) on account of Incapacity,


a Member shall subject as herein provided be entitled if he shall so elect, as an alternative to the benefit under Rule 9 (Benefits on leaving the Plan), to a yearly pension (herein referred to as the “Early Retirement Pension”).  Except in cases of Incapacity a Member shall not be entitled to elect to have an Early Retirement Pension unless the amount of the Early Retirement Pension exceeds the Plan Guaranteed Minimum.  The Early Retirement Pension shall be payable as stated in Rule 17 for the remainder of the life of the Member.”

4. Incapacity is defined in the Trust Deed and Rules as follows:

“ ‘Incapacity’ means ill health which in the opinion of the Principal Employer is sufficiently serious to prevent a Member from following his normal occupation and to impair seriously his earning ability.”

5. Mr Parkin says that he was off work in January 2002 suffering from stress.  On 25 January 2002 the employer wrote to Mr Parkin asking permission to contact his GP for a report on his medical condition and for an opinion on whether he would be fit enough to carry out his job in the future.

6. On 9 April 2002 he attended a meeting with the Employer.  They discussed:

· his level of absence since 2001;

· his current health situation;

· his likelihood of return to work;

· the prognosis provided by his GP Dr Jamali.

7. Dr Jamali’s report dated 4 March 2002 stated:

“This gentleman is a known Type II diabetic, hypertensive and past medical history of mycosis fungoides.  Lately he is suffering from a lot of stress and anxiety and this is mostly work related.

Lately he complains of tiredness all the time and not feeling well.  I am again referring him to our in-house counsellor for further assessment.  As you know diabetes is a chronic disease and currently he is stressed at work.

I am not in a position to predict when he will be returning to work.  I am not sure whether he is able to cope with all the stresses at work.”

8. A further meeting was held on 28 May 2002 at which Mr Parkin confirmed his situation remain unchanged and that he was still visiting his GP every three weeks about symptoms of anxiety and depression.  He confirmed he was still taking the same medication and sleeping tablets.  

9. On 4 April 2002 the Employer’s Personnel Manager invited Mr Parkin to attend a meeting and made it clear that the purpose of the meeting was to discuss and review his health situation and to discuss the likelihood of a return to work taking into account the prognosis put forward by his GP.  The meeting was held on 9 April 2002.

10. On 12 April 2002 the Employer wrote to Mr Parkin:

“Further to our personal consultation meeting on 9 April 2002 at which Jean Parkin, your wife was also present, I write to confirm the following.

We discussed a number of issues at length including your level of absence since March 2001, your current health situation and the likelihood of your return to work taking full account of your prognosis as provided by your General Practitioner, Dr Jamali limiting your from performing the duties of full-time Centre Manager (44 hours per week) and of providing continuous and efficient service at a predictable level to the Company for the foreseeable future.

As you have been unable to return to work on normal duties within a reasonable time period I would like to explore the possibility of a rehabilitation programme.  This would enable you to adjust physically and mentally to the demands of the role and more practically accommodate or prevent the effects of your illness.

We discussed the option of a severance package based on your age and length of service and I explained if offered this would be in the region of c.  £12,000.  Finally as you are a member of a Pension Scheme I offered to progress a quotation for voluntary early retirement (see attached).  At this stage the medical evidence is not supporting ill health retirement as an option.” 

11. Mr Parkin was assessed by the Employer’s medical adviser on 26 June 2002 who also considered Dr Jamali’s report of 4 March 2002 and wrote to the employer on 27 June 2002 as follows:

“On assessment and examination he scored significantly on anxiety and depression scales, but physical examination was satisfactory.

In summary, Mr Parkin has anxiety and depression, which he relates to issues at work.  Treatment options for this have not been fully explored at this stage and normally this condition has a good prognosis and I would expect him to improve with treatment in the future.  His other medical conditions appear to be well controlled.

I think Mr Parkin is unlikely to return to work as a Centre Manager in the next 6 months.  I think he will struggle to return to this type of work again in he future but I can’t say this definitely and further treatment options should certainly be explored.  Overall, his prognosis should be good and he shouild be fit for some form of work in the future.  I think it is important to explore any alternatives, which exist within the organisation.  He will probably need a restriction from fitting and heavy lifting in view of his previous back problems.  Regarding ill health retirement, I do not feel that Mr Parkin has serious ill health and therefore does not meet the criteria for ill health retirement.  I have explained this to Mr Parkin.  Regarding your question about termination on the grounds of incapability, this is not a medical decision but is one that you will need to discuss with Mr Parkin if there are no other alternatives.”

12. The Employer has said that it was not able to consider under Rule 7 whether an Incapacity Pension should be paid and the Trustees have confirmed that they had no authority under the rules to consider any payment of an Incapacity pension at the time of Mr Parkin’s retirement as such a decision can only be taken by the Employer.

13. Mr Parkin accepted an offer of voluntary early retirement on 24 October 2002 securing a compromise package and a reduced pension to take account of its early payment.

14. Mr Parkin made a complaint through the scheme’s internal disputes resolution (IDR) procedure and sought the assistance of the Pensions Advisory Service (OPAS) prior to bringing an application to my office.

CONCLUSIONS 

15. For an applicant to qualify for an incapacity pension the Employer must be satisfied that he meets the test for incapacity.  If the Employer approves then it can arrange for an immediate pension to be paid under the rules.  The Trustees have no role to play in either deciding whether someone meets the test for incapacity or initiating an offer of ill health retirement in respect of a member.  As the Trustees do not get involved in this decision making process the complaint against them cannot be upheld.

16. The medical evidence considered by the Employer did not suggest that Mr Parkin met the criteria for of incapacity laid down in the Pension Scheme primarily because of the possibility of his medical condition responding to treatment.  That was so even though at the time Mr Parkin could be regarded as medically incapable of then fulfilling his contract of employment.  

17. I do not uphold the complaint.  

DAVID LAVERICK

Pensions Ombudsman
30 April 2004
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