N00624


PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:  Mr G Relf

	Scheme
	:  NHS Pension Scheme

	Respondents
	

	Employer
	:  Sussex Ambulance Service NHS Trust 

	Administrator
	:  NHS Pensions Agency 


MATTERS FOR DETERMINATION 

1. Mr Relf complains about the conduct of the Employer in connection with a meeting between Mr Relf and representatives of the Employer, on 22 July 1999, during which a decision was made to terminate his employment.

2. In respect of the Administrator, Mr Relf complains that it waited over three months before informing Mr Relf that his application for ill-health retirement benefits had been rejected.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

SCHEME REGULATIONS

4. Regulation E2(1) of the NHS Pension Scheme Regulations 1995 (the “1995 Regulations)”, under the heading of “Early Retirement Pensions (Ill-health)”, states that:

“A member who retires from pensionable employment because of physical or mental infirmity that makes him permanently incapable of efficiently discharging the duties of that employment shall be entitled to a pension under this regulation…”

5. Regulation U of the 1995 Regulations, under the heading of “Determination of questions”, states that:

“Any questions arising under these regulations as to the rights and liabilities of any person shall be determined by the Secretary of State.”

6. Regulation M2(6) of the 1995 Regulations, under the heading of “Exercising a right to transfer or buy out”, states that:

“The member may not withdraw the application after the Secretary of State, in order to comply with what the member previously required, has entered into an agreement with a third party to use the member’s cash equivalent in any way specified in Regulation M1(2) [transfer to another scheme].”

MATERIAL FACTS

7. Mr Relf was employed by the Sussex Ambulance Service NHS Trust (the “Trust”), as a Maintenance Craftsman, from 1 December 1980. 

8. From 29 January 1999, Mr Relf commenced periods of sick leave on full pay suffering from pain and numbness in his hands.  He met with the Trust’s Occupational Health Advisor (the “Occupational Heath Advisor”), on 8 March 1999, and he was subsequently seen by an Orthopaedic Consultant (the “Consultant”).
9. In a letter to Mr Relf’s General Practitioner (the “GP”), dated 12 March 1999, the Consultant stated that:

“[Mr Relf] gives an 18 month history of pain and numbness in both hands, … He is otherwise well but has degenerative changes in the cervical spine.

On examination there is no muscle wasting but Tinel’s and Phalen’s tests are strongly positive in both wrists.

Cervical spine X-ray does show degenerative changes at C4/5 and C5/6 level.  I suspect, however, that the main cause of his symptoms is bilateral carpal tunnel syndrome and I will request conduction studies to clarify the situation.”

10. By a letter to the Trust, dated 22 April 1999, the Occupational Health Adviser enclosed a copy of the Consultant’s letter above, and stated that:

“As far as I can gather, Mr. Relf is waiting for nerve conduction studies to be done at Hurstwood Park Hospital following which he will be seen by [the Consultant].  It seems likely that Mr. Relf has carpal tunnel syndrome which means that there is nerve compression causing poor grip and pins and needles in both hands.  This usually resolves with surgery.  But it would be impossible to predict at this stage, how Mr. Relf will respond to surgery or whether he would be capable of returning to his usual post.”

11. On 18 May 1999, the Trust’s pensions administration service’s provider produced for the Trust an Ill Health Retirement Pension Estimate for Mr Relf, with benefits shown, as at 30 June 1999.  This Estimate was sent to Mr Relf.
12. Mr Relf was informed by the Trust, on 14 June 1999, that his Full Sick Pay would expire, on 31 July 1999, and his Half Sick Pay would expire, on 30 January 2000.

13. On 14 June 1999, the Consultant saw Mr Relf to inform him of the results of the conduction studies and the appropriate treatment for carpal tunnel decompression.  Mr Relf’s symptoms had eased while he had been off work and he told the Consultant that he was not prepared to proceed with surgery at that stage, as he was looking to explore work alternatives.

14. Mr Relf attended a Special Medical with the Occupational Heath Adviser, on 21 June 1999, who issued a “Certificate of Fitness to Work”, in which he indicated (by deleting any other options) that Mr Relf was Permanently Unfit, and commented that:

“Long standing problems with his upper arms – may need surgery  
Is considering retirement for medical reasons – Present does not want to have surgery.”

15. By a letter to the Trust, dated 1 July 1999, the Occupational Health Advisor stated that:

“I gather that [Mr Relf] has now decided to retire on medical grounds.  I have just seen a copy of [the Consultant’s] letter to his own GP which clearly states that he has got quite severe carpel tunnel syndrome affecting both hands.  Surgery may help this problem, but one cannot predict the outcome.  In view of this, I feel that he should be offered retirement on medical grounds.”

16. On 8 July 1999, the Trust signed Part A of an “Application for ill health retirement from the Scheme” (the “Application”).  Parts B and C were to be completed by the Scheme Member and the Occupational Health Advisor, respectively.

17. Also, on 8 July 1999, the Trust sent Mr Relf another Ill Health Retirement Pension Estimate, which showed a last day of service, as 31 July 1999, Reckonable Service of 17 years 243 days with an Incapacity enhancement of 6 years and 243 days, and an estimated pension of £4,415 with a lump sum of £13,245.  Notes to both of the Estimates sent to Mr Relf stated that:

“All applications for ill-health are considered by the Department’s Medical Advisers.  Ill-Health retirement can only be allowed with their approval.”

18. The Trust wrote to Mr Relf, on 14 July 1999, referring to a recent telephone conversation and arrangements for a meeting to be held, on 22 July 1999, and stated that:

“You will be aware that the Trust has now received medical advice from [the Occupational Health Advisor] who has indicated that following your absence from work due to ill health since 1st March 1999, you are unable to perform the range of duties required in your post.

At the meeting we will discuss your employment position with the trust, therefore you may wish to have your Staff Representative or a work colleague with you.”

19. Mr Relf replied, on 17 July 1999, and stated that no particulars of benefits for disablement or incapacity to work, as discussed, on 14 July 1999, had been enclosed with the letter of that date.

20. Mr Relf, together with a trade union representative, the Trust’s personnel officer and Mr Relf’s line manager, attended the meeting, on 22 July 1999.  Mr Relf says that he was told he was being ‘pensioned off’ and would receive a lump sum by the middle of August and pension starting in September.  The Trust says that Mr Relf’s absence from work was discussed and he accepted that the Trust had no real alternative but to dismiss him on health grounds.  They say that the Application was also discussed and it was highlighted that there was no guarantee that this would be successful.  The trade union representative says the meeting was about Mr Relf accepting retirement on the grounds that he was unable to continue in his job and Mr Relf was quoted termination figures and pension he could apply for if he accepted retirement.

21. Mr Relf signed part B of the Application at the meeting.  This was forwarded to the NHS Pensions Agency (the “Agency”) (now known as the NHS Business Services Authority), on 5 August 1999.  A “Notification of Termination” form, sent to the Trust’s payroll administrator, stated that Mr Relf’s reason for leaving was “Ill Heath Retirement”.  The Occupational Health Advisor signed section C of the Application, on 10 August 1999, and stated that Mr Relf was permanently incapable of performing the duties of his post.

22. By a letter to Mr Relf dated 13 August 1999, the Trust stated that:

“I have been informed by … Personnel Officer, that regrettably the Service has had to take the decision with your knowledge and agreement, to retire you from your post of Maintenance Craftsman … with effect from 31 July 1999.”

The letter then went on to detail Mr Relf’s outstanding Annual Leave and that an ex-gratia sum of £3,377.31 would be payable to him in addition to the value of the Annual Leave.  The actual amount received by Mr Relf was £5,147.72, net of deductions of £550.98.

23. The Agency’s medical service’s provider, MIS Limited (MIS), contacted the Consultant, on 5 September 1999, for further information about Mr Relf’s medical condition.  In a letter to MIS, dated 12 October 1999, the Consultant detailed Mr Relf’s medical history and, in summary, stated that:

“Mr Relf has bilateral carpal tunnel syndrome which makes it difficult for him to work as a mechanic for the Sussex Ambulance Service.  Surgery would relieve his symptoms and has a very high chance of success and it is very likely that he would be able to return to his normal duties 4 to 6 weeks after surgery.  In view of the disruptive nature of his symptoms he would be eligible for some priority.  Mr Relf himself, however, has declined surgery at present and no further appointment has been made.”

24. A solicitor acting on Mr Relf’s behalf wrote to the Trust, on 15 October 1999, and stated that:

“Following that meeting [Mr Relf] received confirmation of what the personnel office believed had been agreed, namely that he would retire with effect from 31 July 1999.  [Mr Relf] tells us and this is confirmed by his representative that it was again made a condition president [sic] of any agreements to retire that [Mr Relf] would receive his pension into his bank account, so that he would not be any worse off than he was prior to attending that meeting, and bearing in mind the terms of the contract that he has with the ambulance service.  Clearly he was entitled to six months half pay.

… 

We are disturbed therefore to learn that [Mr Relf] still has not had any pension  … and look forward to hearing from you therefore to learn that [Mr Relf] has, all the while the pension is being sorted out … half pay … and for however long up to the six month limit that it takes your authority to sort out his pension.”

25. By a letter to Mr Relf, dated 2 November 1999, MIS stated that:

“We are sorry to tell you that the Agency is unable to pay you an ill-health retirement pension on basis of your recent application.

An ill-health pension can only be paid if the medical evidence available to us shows that you are permanently incapable of carrying out the duties of your employment because of ill health or injury, until your normal retirement age.
The Scheme’s medical advisers have advised that the report by the Hand Clinic Consultant confirms incapacity due to Bilateral Carpal Tunnel syndrome.  It is considered that surgery would relieve the symptoms, with a very high chance of success, allowing return to work after a brief period of convalescence.  Such surgery is a relatively minor procedure.  As it has not been demonstrated conclusively that the applicant will not be undergoing the operation within eight years which remain before his normal age of retirement, it is not possible to consider the incapacity for work as a Maintenance Craftsman to be permanent.”

We enclose a leaflet with this letter, which outlines the next step should you disagree with this assessment. …

… we have written to your Employing Authority to advise them of this decision.”

26. The leaflet referred to in the above letter is entitled “Appealing against a decision”.  The leaflet explains that a member of the Scheme may appeal against a medical decision three times to the Pensions Administrators, at MIS (Pensions Division), for an internal review and that any further appeals would be dealt with by the Appeals Manager at the Agency.
27. On 26 November 1999, the Trust replied to the solicitor’s letter of 15 October 1999 (see paragraph 24 above), and stated that:

“It is clear that Mr Relf was unable to work due to his condition and would continue to remain unfit for work.  There was the opportunity of an operation to relieve his condition but he has refused to undergo surgery.  In the circumstances therefore, [the Trust] had no realistic alternative but to dismiss him on grounds of capability.  It is clear that [the Trust] consulted with him and he accepted that this was the outcome in the circumstances.

Whilst there is an overlap in some of the considerations, dismissal on the grounds of ill-health is separate to an application for ill-health retirement pension and the former does not necessarily guarantee the latter.  It was explained to Mr Relf that the NHS Pensions Agency administers the pension scheme and, therefore, whilst the Trust would do what it could to assist him, the ultimate decision was out of their hands.  In the circumstances, therefore we do not accept that it is realistic to suggest that Mr Relf could continue on the payroll as he was not fit to work.  This was accepted by Mr Relf.

… six months’ full pay followed by six months on half pay … is a maximum that can be paid and there is no contractual right to receive this amount in full.”

28. On 3 December 1999, Mr Relf was advised by another solicitor, in the same firm of solicitors, that it was too late to make an Industrial Tribunal claim against the Trust for unfair dismissal, which the solicitor thought in any event was unlikely to have any chance of success, and suggested that he should obtain a further doctor’s opinion and claim long-term sickness.

29. Mr Relf obtained an estimate from the Agency, dated 3 March 2000, of the transfer value of his benefits in the Scheme.  Inclusive of Guaranteed Minimum Pension rights, this totalled £47,536.21.  The pension and lump sum benefits at the date of leaving were shown, as £3,267.94 and £9,803.82, respectively.  These benefits were stated to be payable at age 60, 14 March 2008, when cost of living increases would be added, and that benefits could be payable earlier in the event of illness and permanent inability to do any regular work of a similar standard to the former post.

30. On 13 March 2000, Mr Relf appointed an Independent Financial Adviser (the “IFA”) to assist him with his financial affairs.  The IFA wrote to the Agency, on 13 March 2000, and asked if Mr Relf’s preserved benefits in the Scheme could be taken early in the form of a reduced pension.  The Agency replied, on 23 March 2000, and stated that:

“Firstly, I can confirm that the members application for ill health retirement has been rejected.

The members benefits will now be preserved automatically and these pension benefits are normally payable at age 60, unless an ill health application is successful.  Preserved benefits can not be taken as a reduced pension.”
31. The IFA provided Mr Relf with a Recommendation Letter, dated 11 April 2000, which included the following facts:

31.1
Mr Relf owned a house on which he had a repayment mortgage of £32,685, payable over a further 10 years;

31.2
his only income was £54.00 per week from State Benefits and he estimated his outgoings were £600.00 per month;

31.3
the Agency had provided a transfer value for his benefits in the Scheme of £50,109.57, which included the additional value of a Free Standing Additional Voluntary Contribution policy;

31.4
this sum, if transferred into a Personal Pension Plan with immediate vesting of benefits, would provide a tax-free cash sum with residual pension benefits, most of which could be paid immediately; and

31.5
whilst it was strongly recommended that Mr Relf should leave his benefits in the Scheme until age 60, Mr Relf considered that his current financial situation, and pressure from his bank, left him with no alternative but to immediately vest the benefits available with the primary aim of obtaining the tax-free cash sum.

32. Mr Relf completed application forms for the Personal Pension Plan and the transactions were completed by 16 May 2000.  Mr Relf received a tax-free cash sum of £12,549.08 from the Personal Pension Plan with immediate pension in the region of £1,450.00 per annum, the pension escalating by 5% per annum.
33. On 16 June 2000, a new solicitor acting on Mr Relf’s behalf (the “New Solicitor”) wrote to MIS and stated that Mr Relf wished to appeal against the rejection of his Application, dated 2 November 1999, as Mr Relf had received additional medical advice that a major problem existed with his neck, thus making surgical intervention less of a certain and routine resolution to his problem.
34. MIS wrote to Mr Relf, on 22 June 2000, asking for his confirmation that he wished to appeal, as requests from third parties could not be accepted.  Mr Relf replied on 26 June 2000, recapping the medical advice he had received in 1999, and added:

“Now bearing mine [sic] this was told to me on 14th June 1999 and on 22nd July 1999 a meeting was held by the Sussex Ambulance Service to decide my future with the service and on that day I was told the decision was to pension me off on the grounds of ill health as from 31st July 1999.  And by the end of August 1999 I would receive a lump sum and a monthly income for my services rendered.  Unfortunately this did not happen hence my appeal.”

35. MIS further wrote to Mr Relf, on 30 June 2000, asking for his confirmation that the New Solicitor’s correspondence be taken into account when reviewing his case.  Mr Relf provided the confirmation, on 8 July 2000, and MIS re-opened his Application.

36. On 10 August 2000, MIS informed Mr Relf, the Trust and the Agency that it was still unable to recommend that Mr Relf’s Application be accepted, and stated that:

“... the Scheme’s medical advisers have advised that “Mr Relf appears to be appealing on the grounds that he was promised ill-health retirement benefit by his employers.  Unfortunately, he submits no new evidence in support of his claim…”

37. By early 2001, Mr Relf had undergone yet further medical examination and, on 1 March 2001, the New Solicitor again appealed on his behalf to MIS, this time providing additional medical evidence, which included the results of an MRI scan and information that Mr Relf’s medical condition resulted from spinal problems.  In a letter to Mr Relf, dated 10 April 2001, MIS stated it was recommending that his Application be accepted.

38. The New Solicitor wrote to MIS, on 29 June 2001, seeking to have the transfer reversed.  This letter was treated by the Agency as a complaint under the Scheme’s Internal Dispute Resolution (IDR) procedure.  By a Stage 2 IDR Decision Letter, dated 1 August 2001, the Agency stated the complaint was about Mr Relf’s request to transfer his benefits back to the Scheme to allow him to claim ill-health benefits.  The Agency said that Mr Relf had transferred his benefits out of the Scheme and the 1995 Regulations did not allow for reinstatement of membership once a transfer value has been completed.  It acknowledged that MIS’s letter, dated 10 April 2001, should not have been sent and that the appeal should not have been entertained after Mr Relf had transferred out of the Scheme.  In view of the administrative oversight in allowing the appeal process to run unnecessarily for 10 months, the Agency was prepared to offer Mr Relf an ex gratia payment of £200.

39. Mr Relf says that:

39.1. the Trust provided him with false information at the meeting of 22 July 1999 about his entitlement to ill-health pension; refused him access to documents and time to consult with his trade union representative prior to the meeting; did not take minutes of the meeting; and failed to observe the terms of his contract of employment with regard to his sick pay entitlements.
39.2. he received a lack of help and support from his trade union;

39.3. his solicitors did not investigate his case thoroughly; and 

39.4. the Agency waited over three months before informing him that his Application had been rejected.

40. The Trust says that:

40.1. Mr Relf was dismissed on the basis of credible medical evidence and information provided by him;

40.2. the Trust is regularly reviewed by external Auditors and systems and processes are checked to ensure that appropriate use of public sector funds is made.  Therefore, when it is advised that staff cannot return to their posts because of ill-health, it is obliged to take action.  This includes a discussion with the member of staff concerned, seeking alternative work, or, if no other work is available, as in Mr Relf’s case, advice that the Trust cannot sustain their continued sickness absence.  It would be inappropriate to keep staff on long-term sick leave indefinitely (possibly to the point where sick pay runs out) when the decision on retirement benefits does not lie with the Trust;

40.3. the allegations in relation to the lack of access to documents and refusal to allow him to discuss matters with his trade union representative are irrelevant to the issue;

40.4. there was no requirement for the Trust to keep minutes of the meeting; and

40.5. the proper forum for Mr Relf to pursue any employment issues is through the Industrial Tribunal.

41. In reply to an enquiry about the medical decision making process used in the case of Mr Relf’s Application, the Agency has stated that:
41.1
the Case Administrator appointed to Mr Relf’s Application was an employee of MIS Limited;

41.2
a review of the contractual arrangements for the provision of medical determinations with the Agency’s medical service providers has revealed that the Agency was in technical breach of the contract; and
41.3
the Agency now recognises that it did not comply with the contractual arrangements, in that the Agency did not properly approve the decisions reached by MIS.

CONCLUSIONS

42. The first complaint by Mr Relf concerns the meeting of 22 July 1999 when he was told that his employment as a Maintenance Craftsman with the Trust was to be terminated on the grounds of medical incapability.  Termination of an employment is a matter between the employer and employee, and related disputes are matters proper to an Industrial Tribunal.  Given that Mr Relf’s employment was terminated because he was no longer considered capable of performing his duties, there is no justifiable basis for concluding that he was induced by the Trust into leaving with the offer of an ill-health pension, as there was no choice on his part in the matter.   In addition, it was clearly stated in the notes to the Ill Health Retirement Pension Estimates provided to Mr Relf before the meeting that ill-health pensions were subject to the approval of the Scheme’s medical advisers.

43. Mr Relf complains about the lack of assistance that he received from his trade union and his solicitors but these are parties who are not within my jurisdiction.

44. The second complaint made by Mr Relf was about the time taken to inform him of the decision not to award him ill-health retirement benefits resulting from his Application, signed on 22 July 1999.  It is apparent that Mr Relf has raised this issue because it relates to the fact that, by the time he received the initial decision, on 2 November 1999, he was advised that he was time barred against making a claim to an Industrial Tribunal against the Trust for unfair dismissal.
45. The Agency received the Application, on 13 August 1999, and MIS sought additional medical evidence about Mr Relf from the Consultant, on 5 September 1999.  The Consultant’s report was dated 12 October 1999 and Mr Relf was informed of MIS’s decision by a letter, dated 2 November 1999.  In the circumstances, I do not think that there can be criticism about the time taken for the decision to be reached.

46. Although Mr Relf has not specifically complained about the decision, of 2 November 1999, to reject his Application, I consider it appropriate to review that decision, and also the events that followed, because, had Mr Relf’s Application been accepted at this stage, he would not have sought to transfer out, as he subsequently did.

47. The Application was reviewed by the Agency’s medical service’s provider, MIS, which concluded that Mr Relf’s medical condition at that time could not be considered as permanent.  That view does not seem unreasonable, as it was clearly based on the Consultant’s report to MIS, dated 12 October 1999, in which the Consultant expressed the view that Mr Relf’s symptoms could be relieved by surgery.

48. However, the 1995 Regulations provide for the questions as to the rights of individuals under the 1995 Regulations to be decided by the Secretary of State, and not MIS.  The Agency acts on behalf of the Secretary of State and, therefore, only the Agency should have determined any medical questions about Mr Relf’s Application.  The Agency has admitted that its procedures in this regard failed to comply with the 1995 Regulations.  This was maladministration by the Agency.   
49. Nevertheless, I am not persuaded that this flaw in the process caused Mr Relf any injustice.  It seems to me highly unlikely that the Agency would have come to any different conclusion had the decision been referred back to it before MIS notified Mr Relf that his Application had been rejected on the basis of the medical evidence then available.
50. The New Solicitor appealed on Mr Relf’s behalf against MIS’s decision, on 16 June 2000.  In my view, MIS failed at this stage to recognise that new medical evidence was being presented; indeed they went so far as to say there was none.  Having asked Mr Relf if the New Solicitor’s information could be taken into account, MIS then totally disregarded the fact that the New Solicitor had said that Mr Relf had received further medical advice about a major problem identified with his neck.  This diagnosis, and the consequential prognosis, was borne out following the next appeal, dated 1 March 2001, which was initially said to have been successful.  

51. However, Mr Relf had transferred out of the Scheme, on 16 May 2000.  The ensuing exchanges would have been avoided, if MIS, and thus the Agency, had responded properly at this stage, and Mr Relf would not have been put to the additional trouble of further seeking to establish his entitlement, or been faced with the undoubtedly grave disappointment of discovering that the notification that his appeal had been successful, was in fact erroneous.

52. The Agency has acknowledged its failures and maladministration in its later communication with MIS, and has accepted that the result was that the erroneous appeal process was unduly prolonged.  Clearly, after Mr Relf had transferred his benefits out, there was no merit in allowing his appeal to continue.  The Agency has offered Mr Relf £200, as compensation for the distress and inconvenience caused by this admitted maladministration.  In my view, this fails properly to recognise the trauma experienced by Mr Relf in relation to these events.  I make a direction accordingly below.

53. Mr Relf is understandably very disappointed that, having had his initial Application rejected, it was then subsequently accepted that he was, after all, incapacitated, by which time it was too late to reverse his decision to transfer his benefits from the Scheme.  This meant that he could not claim the early retirement benefits, which could otherwise have been granted by the Scheme.  This is because Regulation M2(6) of the 1995 Regulations applies (see paragraph 6 above).  Whilst I have every sympathy with the financial predicament Mr Relf finds himself in, and the Agency has admitted the maladministration referred to in paragraph 48 above, I am unable to conclude that this led to Mr Relf opting to transfer out when he did.  It is evident that the subsequent failings identified in the appeals procedure all occurred after Mr Relf had transferred out of the Scheme and can have had no bearing on his decision therefore.

DIRECTION

54. I direct that, within 14 days of the date of this Determination, the Agency shall pay Mr Relf the sum of £500 for its maladministration identified above.

CHARLIE GORDON

Deputy Pensions Ombudsman

20 March 2007
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