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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr R Crockett

Scheme
:
TUI Pension Scheme

Trustees
:
TUI Pension Scheme (UK) Limited (the Trustees)

MATTERS FOR DETERMINATION 

1. Mr Crockett’s complains that the Scheme’s Trustee has not acted in accordance with oral advice given to Mr Crockett about the conversion factors to be applied to part of his pension.  Mr Crockett says the Scheme’s record keeping was clearly poor and its administration faulty.  He claims that he has suffered financial loss as a result.

2. Mr Crockett also says that the Trustee failed to reply to his complaint under stage 2 of the Scheme’s Internal Dispute Resolution Procedure (IDRP) within the requisite time frame and, therefore, breached the Scheme’s IDRP.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
4. Mr Crockett was a director of Thomson Tour Operations (the Company) and had also been a director of the Trustee.  When he left the Company’s employment in January 1997, he received a lump sum of £220,000 (the Payment) from the Company.  In a fax dated 7 February 1997, Mr Crockett chose to have the Payment paid into the Scheme’s W Plan.  The W Plan, invested with Equitable Life, is a section of the Scheme into which certain members can choose to ask the Company to pay any additional sums they may be entitled to, such as bonus or compensation on termination of employment.

5. While the Scheme’s main fund provides benefits on a final salary basis, the W Plan is a money purchase arrangement.

6. Mr Crockett says that, on 17 October 1996, he had discussed the augmentation of his pension fund with David Mattison and Shirley Freiberg, who was the Pensions Administrator.  Mr Crockett says he was provided with a conversion table that was used to convert AVC accrued funds into pension.  Mr Crockett says that Mrs Freiberg informed him that Company monies were treated more favourably and were converted into pension at the rate of £9 to £1 pension if no spouse’s pension was taken, or £10.15 to £1 pension with an attaching spouse’s pension (the disputed conversion factors).  Mr Crockett has submitted handwritten notes which he states were made contemporaneously with the meeting.  The notes record:

“(1)
Max pension is 2/3 of final salary (actual) i.e. £85k.

(2)
Conversion to pension for Co monies is more favourable than AVC table i.e.

-
9 if no spouse’s pension

-
10.15 if attaching spouse’s pension

(3) Actuarial reduction only applies to main scheme fund (final salary portion). NOT AVC/W plan.”

7. When Mr Crockett came to take early retirement in 1998, he found that the expected conversion rate of 10.15 was not used.  He calculates this caused him a shortfall of some £8,000.

8. The Trustees refer to a letter from Mrs Freiberg to the Scheme’s Actuary on 28 October 1996 asking for: 

“… the early retirement pension payable as at 11 February 1998 and 11 February 2000 inclusive of a lump sum ‘top-up’ payment of £220,000 (with and without attaching spouse’s pension provided by ‘top-up’ figure and AVCs).  Please include the normal AVC and ‘W’ Plan funds.”

9. The Actuary provided the following response on 28 October 1996:

“On the assumption that a capital sum if (sic) £220,000 is paid as at 31st December 1996, this would secure an additional pension payable from 11th February 1998 of £16,782.44 (no spouses pension) or £15,055.77 (50% spouses pension).  The additional pension payable from 11th February 2000 would be £20,779.14 (no spouses pension) or £18462.92 (50% spouses pension).

Our best estimate of the capital from the normal AVC and ‘W’ Plan funds as at 11th February 1998 is £165,200.  This capital sum would secure an additional pension of £11,475.41 (no spouses pension) or £10294.76 (50% spouses pension).

Our best estimate of the capital from the normal AVC and ‘W’ Plan funds as at 11th February 2000 is £196,300.  This capital sum would secure an additional pension of £14,210.22 (no spouses pension) or £12,626.23 (50% spouses pension).

In addition, the basic pension entitlement would be payable.”

10. On 30 October 1996, Mrs Freiberg sent two letters to Mr Crockett.  The first letter included an illustration of his accrued benefits as at 31 December 1996 and provided him with three options – to defer his benefits within the Scheme, to transfer his benefits to a new scheme or to purchase an annuity.  In each case, Mr Crockett was given a value for his benefits, “plus your Additional Voluntary Pension and ‘top-up’ pension”.

11. The second letter set out “various early retirement options available … as at 11 February 1998 and 11 February 2000 respectively, inclusive of a lump sum ‘top-up’ payment of £220,000.00.”  Mr Crockett was given the following figures:

11.1. For early retirement as at 11 February 1998 with no spouses pension provided by ‘top-up’ pension:

A full basic pension of 

£23,424.11

Additional voluntary pension

£12,986.40

“Top-up” pension


£16,782.44





£53,192.95 per annum
11.2. For early retirement as at 11 February 2000 with no spouses pension provided by ‘top-up’ pension:

A full basic pension of 

£27,313.59

Additional voluntary pension

£16,042.82

“Top-up” pension


£20,779.14





£64,135.55 per annum
11.3. For early retirement as at 11 February 1998 with attaching spouses pension provided by ‘top-up’ pension:

A full basic pension of 

£23,424.11

Additional voluntary pension

£11,650.29

“Top-up” pension


£15,055.77





£50,130.17 per annum
11.4. For early retirement as at 11 February 2000 with attaching spouses pension provided by ‘top-up’ pension:

A full basic pension of 

£27,313.59

Additional voluntary pension

£14,254.55

“Top-up” pension


£18,462.92





£60,031.06 per annum

12. The Trustee says that, at no time was Mr Crockett promised a conversion factor of 10.15.  The above illustrated figures given to him clearly did not use the disputed conversion factors.

13. Mr Crockett says he disputed the figures given to him.  Although he returned the option form in February 1997 opting for a deferred pension, he says that this was not indicative that he was happy with the terms.  Mr Crockett notes that the option he selected stated:

“A deferred pension of £26,779.02 per annum at date of leaving increasing to a value at Normal Retirement of £50,494.52 per annum (plus your Additional Voluntary Pension and ‘top-up’ pension). …” [Mr Crockett’s emphasis]

14. Mr Crockett says he made his displeasure with the options available to him extremely clear to Mrs Freiberg orally.  He says he does not understand why Mrs Freiberg did not formally note this.  He considers it should have been as it was extremely important.

15. Mr Crockett says that when he was offered the option of investing the Payment into the W Plan, it was on the clear understanding that, at his retirement, the fund and its investment returns would be converted according to the disputed conversion factors and that no actuarial reduction would apply.

16. The Trustee says there is no indication that Mr Crockett disputed the terms.  The Trustee points to the fact that, when Mr Crockett came to take early retirement in 1998, he selected an option which set out a pension that was clearly not based on a conversion factor of 10.15.  At the same time, Mr Crockett wrote to Mrs Freiberg saying:

“I enclose my signed acceptance of Option 2 which includes the maximum tax free commutation lump sum.  I also enclose details of my bank account as requested.

May I take this opportunity to thank you for your very helpful assistance in finalising arrangements.”

17. Mr Crockett says that he selected the option quickly because of press speculation that the option to take a lump sum may be removed in the next budget.  Mr Crockett says the gratitude he expressed to Mrs Freiberg was for her enabling him to deal with his retirement before this occurred.  It was not an indication he considered his pension matters finalised.

18. The Trustee has provided a copy of a telephone note between its Pensions Administrator and the Actuary on 28 January 1998, which records:

“Richard Jarvis rang to confirm that current E/Ret figures @28/2/98 are correct.  The reason these have gone down from that of previous quotation (in Oct 96) is due to the fact that market conditions have changed & top-up pymt that Robin made to TTPS upon date of leaving is treated in same way as a transfer-in. (ie can go up or down at any time)”

19. The Trustee has also provided a letter from the Actuary dated 28 January 1993 which states:

“I understand that a number of employers who are members of the Thomson Travel Scheme are contemplating sacrificing part of their severance pay in order to enhance their pension benefits.

…

In order to convert the excess into pension, a factor of 9 should be used if there is no attaching spouse’s pension and 10.15 if there is an attaching spouse’s pension of 50 per cent.

These factors are only applicable for amounts of less than £7,500.  For amounts of £7,500 and above, an individual calculation will be required.”

20. At the latest, by July 2001, Mr Crockett had been told by Ms Hancock, the Company’s Pension Manager, that the disputed conversion factors were only to be used for augmentation payments below £7500.  However, Mr Crockett points to another director who left the Company after Mr Crockett and received a payment of £110,000.  That payment was paid into the Scheme’s main fund and, according to Mr Crockett, the disputed conversion factors were applied.  The Trustee’s response to this information, made to him during the Internal Dispute Resolution Procedure was:

“… the illustration was not done on the basis of 9 or 10.15:1 conversion at an early retirement date, as you have shown in your note IDR15.  In Paul’s case the conversion was used to illustrate a normal retirement benefit, to which the usual reductions would apply in converting to an early retirement pension.”

21. It was confirmed to Mr Crockett in April 2002 that a letter had been sent to that director clarifying the correct basis for the calculation of benefits – ie. not fixed conversion factors. 
22. The Trustee explains that a review has been carried out of other augmentations in the mid-1990s and there was no evidence of the disputed conversion factors being used for sums above £7500, with the exception of their erroneous use in the illustration for the director referred to above.  

23. The Trustee says that, because the member is entitled to all the investment return on his portion of the W Plan fund, the conversion of the member’s fund to a pension is cost neutral to the Scheme using market related conversion terms.

24. As an alternative to investing in the W Plan, members could have the same kind of  payments paid into the main section of the Scheme, which provided a defined benefit.  The Trustee submits it is therefore appropriate to use different factors to convert the original lump sum contribution into the defined pension because, in the latter case, the Scheme received the benefit of investment returns on the lump sum.

25. During the IDRP, Ms Hancock wrote to Mr Crockett on 15 March 2002 referring to Mrs Freiberg’s letter to the Actuary and his response in October 1996 and said:

“Richard provided the figure of £15055.77 pa that was subsequently  quoted to you.  There is no reference to or evidence of how a conversion factor of 10.15 could be used to produce the pension of £15055.77 pa.  I also note that there is nothing in Richard’s letter to suggest that the augmentation payment would be dealt with other than by way of a company payment to the main fund (not a separate style AVC account). … 

…

In Richard’s letter it is clear that he intended the augmentation payment to be treated as a company contribution to the main fund.  There is no mention of a separate AVC style account for the augmentation payment.  However, when payment was made the money was invested in the AVC style ‘W’ plan; I do not know why this particular decision was taken and by whom.  Given that decision was made, I would then have expected the augmentation payment to have provided benefit on a money purchase basis.  The emerging benefit would be dependent on the investment return up to the point of retirement and the annuity terms offered by the scheme at retirement.

In January 1998 Richard was asked by Shirley to advise what conversion factor should be applied to your accumulated AVC fund and to the fund attributable to the £220K company top up for the purpose of determining your early retirement benefit from 1 March 1998.  Richard’s advice was to use the scheme AVC factor of 14.18 for your AVC and a conversion rate of 16.01 for the augmentation monies.  It is at this point that I consider the benefit was calculated in an inconsistent manner and this led to the top up pension being quoted as £13791.92 pa which is less than the figure that had been quoted when you left service (albeit on a different basis). …”

26. Ms Hancock went on to explain that, if she accepted there was an agreed change in the methodology of paying the Payment into the W Plan instead of the Scheme’s main section, the logical approach would be to be consistently apply the conversion factor to both the W Plan and AVC monies.   This resulted in a slightly higher pension for Mr Crockett, which was backdated and paid to Mr Crockett.  

27. On behalf of the Trustee, the current Pensions Manager spoke to Mrs Freiberg in November 2003.  His notes of the conversation include:

“… I asked her about the terms for converting termination payments into pension.

She explained that for employees converting less than £7,500 into pension then the Scheme used factors of 9 to 1 (single life) or 10.5 to 1 (joint life).  However for larger amounts, and always in calculations for directors, she referred the calculation to the Scheme actuary, Richard Jarvis.  In Robin Crockett’s case the file shows that she referred the calculation to RJ in October 1996.

She was adamant that she would never have told Robin Crockett that his termination could be converted on the 9/10.5 to 1 basis.  She said that in any case she did not normally discuss termination agreements with directors.  Richard Jarvis and David Mattison normally did this together.  She had no recollection of discussing the terms of converting RC’s termination payment with RC.

She recalled that in all other cases, directors asked for their termination payments to be paid immediately into the Pension Scheme.  Initially Robin Crockett asked for this to be done, but then took financial advice and asked for the money to be invested with Equitable Life until he retired.  He signed a form on 7 February 1997 to confirm that he wished the money to be invested with Equitable.

She was also adamant that at no time, while she had been employed by Thomson, did Robin Crockett contest the terms of converting his termination payment into pension.  He left Thomson in 1996 and drew his pension from February 1998.  Shirley retired in July 1999.”

28. Mr Crockett says he never had a personal meeting with Mr Jarvis (the Actuary).  Mr Crockett also considers that the above note gives the false impression that Mrs Freiberg never gave advice to directors.  Mr Crockett considers the Scheme’s record keeping is poor and the administration careless.  He says that the virtually non-existent record keeping is vital to his case.  He re-emphasises that the disputed conversion figures were advised in both his case, and for the other director who left some years after he did, despite the fact that they were supposedly the wrong factors to use.  The other director has written to me in support of Mr Crockett’s complaint.

29. The Trustee has the power to augment members benefits in accordance with clause 4 of the Trust Deed, which reads:

(a)
Subject to the payment by the Employer of such further contributions as the Trustees may require on the advice of the Actuary and with the consent of the Principal Employer, the Trustees shall augment any pension or other benefit payable under the Definitive Deed and the Rules or provide a pension or other benefit not otherwise payable under the provisions or the Definitive Deed and the Rules as may be required by the Employer. …

30. In relation to Mr Crockett’s complaint about the delay under the IDRP, the Trustee has said:

“Whilst the trustees strongly dispute Mr Crockett’s complaint regarding the calculation of his pension, they acknowledge that there have been unacceptable delays in responding to some of Mr Crockett’s queries.  In particular, the trustees acknowledge that, due to an oversight, the response to his complaint under stage 2 of the Scheme’s dispute resolution procedure was drafted but not sent to Mr Crockett within the required timescales.

The trustees wish to apologise to Mr Crockett for the various delays.  The past few years since 1998 have been a time of considerable change in the administration of the Scheme, with a number of pension managers and trustees joining and leaving during this period.  However, the trustees believe that such problems have now been resolved and that the Scheme is now being administered to the high standards, which have always been targeted.  It is unfortunate that Mr Crockett has been caught up in this transition.  However, we do not believe that Mr Crockett has suffered any loss as a result because he has received his correct benefits.

The Trustee is prepared to offer £150 to Mr Crockett as an offer without precedent to compensate him for any distress and inconvenience caused due to the failure to respond promptly to his enquiries.”

CONCLUSIONS
31. Under the Scheme Rules, the Trustee can exercise a power of augmentation if the employer so requests and pays the relevant contributions, and as advised by the actuary.  

32. Mr Crockett has provided notes he says he made at the meeting in October 1996.  The other attendees seemingly made no written record of what was discussed.  I have no reason to suppose that the conversion factors of 9 or 10.5 to 1 were not discussed to some extent, although it is difficult to say in what context.  The questions with which I need to concern myself, however, are these:

32.1. Should Mr Crockett’s Payment have been converted in accordance with the disputed conversion factors?

32.2. If not, was Mr Crockett given incorrect information regarding the disputed conversion factors?

32.3. If so, was it reasonable for Mr Crockett to rely on that information; did he in fact do so; and did it cause him detriment?

33. Whatever impression Mr Crockett gained from the meeting on 17 October 1996 regarding the disputed conversion factors, the fact that Mrs Freiberg wrote to the Actuary shortly thereafter to request appropriate figures clearly suggests that, at least to her mind, there had been no agreement that the disputed conversion factors would be applied.  Mrs Freiberg now seems adamant she did not give the disputed conversion factors to Mr Crockett at that time, yet he clearly got them from somewhere.  I cannot rule out the possibility that the conversion rates, which Mr Crocket noted, were mentioned in the context of his having the Payment made into the main fund. That, of course, was not an option he chose to take. 

34. The Trustees insist that, in any event, the disputed conversion factors were only applied to payments of less than £7,500.  Yet, it does appear that an illustration was prepared for another member which, albeit in error, used those factors for a payment of £110,000.  The Trustee has said this was wrong and advised the member accordingly.  Mr Crockett did not himself get as far along that particular road.  By the time illustrations were given to him any error had already been corrected. 

35. The Trustee’s augmentation power enables it to provide a benefit when requested by the employer and where the Actuary has advised as to the amount to be provided.  Thus, the Actuary advises the appropriate conversion rate – applied either to convert a requested level of benefit into the required contribution, or to convert a set payment into a benefit.  The Actuary did so and, notwithstanding the issue of into which section the payment was to be made, there is no doubt that the disputed conversion factors were not used.  The letter from Ms Hancock of 15 March 2002 suggests that the conversion rates provided by the Actuary and used for the purposes of illustrating Mr Crockett’s benefits in October 1996, were in respect of the main section of the Scheme.  This seems to be the case, for, in giving similar figures for the AVC and W Plan, the Actuary was only prepared to provide his “best estimate” – a qualification he did not also apply in his reference to what pension would be provided to the Payment. 

36. I am not persuaded that the disputed conversion factors were ever given with the expectation that they would apply to a payment being made into the W fund.   In relation to the three questions I posed above, the first two are answered in the negative, rendering an answer to the third question unnecessary.  Thus, I do not uphold this complaint.

37. Mr Crockett feels that the absence of record keeping relating to the disputed conversion factors and the issues he raised in respect of this points to inefficiency by the parties in question.  I am not trivialising the importance of record keeping, however, in Mr Crockett’s case, the evidence which does exist (ie. the correspondence with the Actuary) suggests that there was no clear intention that the disputed conversion factors would apply to the Payment.  Even if I was to find that Mr Crockett had been given the disputed conversion factors with the explicit purpose that they would be used in the way he alleges, it is clear to me that these were not the appropriate factors to use.  Their improper use would not entitle Mr Crockett to benefits based on the incorrect information.

38. The Trustee has acknowledged a lack of timeliness in respect to the IDRP procedure and has made an offer of compensation to Mr Crockett.  I have not examined this issue closely, because this is at least as much as I would direct if the facts supported such an allegation.  It is for Mr Crockett to decide whether to accept the offer.

39. Finally, my role is to redress injustice caused by maladministration.  I do not make awards of punitive damages and, although Mr Crockett may feel that such an award is justified in his case, because of the alleged poor record keeping, I have found that the Trustee’s offer is sufficient to remedy any injustice caused to him.

DAVID LAVERICK

Pensions Ombudsman

28 April 2005
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