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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant:
Mr GS Reid (the Complainant)

Applicant’s representative:
Mr S Sneddon 

First Scheme:
Industry Wide Mineworkers’ Pension Scheme (IWMPS)

Second Scheme:
Mineworkers’ Pension Scheme Limited (MPS)

First Respondent:
Industry Wide Mineworkers’ Pension Scheme Trustees Limited (the IWMPS Trustee)

Second Respondent:
Trustees of the Mineworkers’ Pension Scheme Limited (the MPS Trustee)

MATTERS FOR DETERMINATION 

1. The Complainant alleges that, on his brother’s (Mr Reid) death, the IWMPS Trustee and the MPS Trustee acted in an arbitrary and biased way in upholding a claim from one Lynne Marshall (Miss Marshall) for payment of death benefits out of IWMPS and MPS. The Complainant claims that, as a result, lump sum death benefits that should have gone to Mr Reid’s estate were paid to Miss Marshall.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The provisions of the IWMPS are contained in a Definitive Trust Deed and Rules dated 29 December 1994 (as amended). 

4. The provisions of the MPS are contained in a document titled “Composite Provisions as at 1 March 2002”. Although not drafted in identical terms to the IWMPS, the relevant provisions of the MPS are, for the purposes of this Determination, materially the same as those of the IWMPS. 

5. The relevant provisions are set out in the Appendix to this Determination. 

6. As well as being drafted in similar terms, I understand that there is considerable administrative overlap between the IWMPS and the MPS. Accordingly, any reference in this Determination to “the Schemes” is to the IWMPS and the MPS collectively. Any reference to “the Trustees” is to the IWMPS Trustee and the MPS Trustee collectively. 

MATERIAL FACTS

7. Mr Reid lived at 42 Cadzow Avenue, Bo’Ness, West Lothian (the Property). 

8. On 12 March 2001, Mr Reid died at the age of 37. 

9. At the time of Mr Reid’s death he was an employee of Scottish Coal. He was also an active member of the IWMPS and a deferred member of the MPS. 

10. On or around 20 March 2001, the Schemes were informed by two officers of the National Union of Mineworkers (NUM) (Scotland Area), Longannet Branch that, in their view, Miss Marshall had been Mr Reid’s “common law wife”. Miss Marshall was subsequently sent claim forms to complete in order to apply for benefits under the Schemes. Miss Marshall duly completed and returned the said forms. 

11. By a letter dated 12 April 2001 the quality and development manager for the IWMPS, asked the Coal Industry Social Welfare Organisation (CISWO) to send a representative to visit Miss Marshall to discuss the basis of her claim for benefits. 

12. On 11 May 2001, the suggested meeting took place. Following the meeting, the CISWO representative who had met with Miss Marshall, reported back by way of a letter to the quality and development manager for the IWMPS. 

13. In a letter dated 9 April 2001, from the Complainant’s legal representatives, Robertson & Co (Robertson), to the IWMPS, the Complainant questioned the basis of Miss Marshall’s claim for benefits.

14. In a letter to the quality and development manager for the IWMPS, dated 5 June 2001, the secretary of the NUM (Scotland Area), Longannet Branch, stated that he considered Mr Reid, who he had apparently known for some time, and Miss Marshall, to have been a “common law couple” who “lived as a couple shared expenses and carried out improvements to there [sic] home together”. 

15. At a meeting of the IWMPS Committee of Management (the Committee) on 13 June 2001, it was decided that further information should be obtained before a decision could be taken regarding payment of any death-in-service lump sum benefit following Mr Reid’s death. I understand that the Committee comprises 10 members, taken from the employers and unions connected with the IWMPS, and acts, in effect, as the IWMPS Trustee. So far as I am aware, the Committee also acts, in effect, as the MPS Trustee. Therefore, for the purposes of this Determination, I will treat decisions of the Committee as decisions of the Trustees.

16. On 11 July 2001, a representative of the CISWO visited the Complainant and, the following day, reported back by way of a letter to Coal Pension Trustees Service Limited (CPT). CPT provides secretariat, accounting and policy advice to both Schemes.

17. On 19 September 2001, at another meeting of the Committee, it was again decided that further information was required before a decision could be made regarding payment of any death-in-service lump sum benefit following Mr Reid’s death. 

18. On 30 October 2001, the Trustees wrote to Miss Marshall requesting further information in relation to her claim. 

19. Miss Marshall responded by a letter dated 14 November 2001, in which she described Mr Reid and herself as having been “very dependant [sic]” on each other, both emotionally and financially. 

20. On 6 November 2001, the secretary of the NUM (Scotland Area), Longannet Branch wrote a further letter to the Trustees, stating that Miss Marshall was “dependant [sic] on [Mr Reid] as any wife would be”, and made reference to the fact that both Miss Marshall and Mr Reid contributed financially towards the running and upkeep of the Property. Similar sentiments were expressed in an undated letter to the Trustees from a former colleague and friend of Mr Reid. That friend stated that, in his experience, Mr Reid would always pay Miss Marshall’s share of any expenses incurred while Mr Reid and Miss Marshall were out socially or away on holiday.

21. On 29 November 2001, at a further meeting of the Committee, it was decided that Miss Marshall met the requirement of Rule 24(1) of the IWMPS for payment of a death-in-service lump sum benefit following Mr Reid’s death. 

22. By a letter to IWMPS dated 17 December 2001, Robertson expressed the Complainant’s objection to the Committee’s decision. The letter stated, amongst other things, that the Complainant had not been made aware of the details of Miss Marshall’s case and, therefore, had not had been given a chance to respond to that case.

23. On 7 March 2002, at a further meeting of the Committee, it was decided that Mr Reid’s family should be given an opportunity to provide any further evidence in support of their position.

24. By a letter to the IWMPS, dated 24 March 2002, Robertson set out the Complainant’s position in respect of Miss Marshall’s claim. The letter stated that it was not disputed that Miss Marshall had been Mr Reid’s long term girlfriend, nor that she had regularly stayed with Mr Reid at the Property, but that, in the Complainant’s submission, Miss Marshall did not in fact live at the Property. The letter also stated, amongst other things, that title to the Property had been in Mr Reid’s sole name, as had the mortgage, and that the reason Miss Marshall’s name appeared on invoices in respect of the supply of gas to the Property was simply that this had enabled Mr Reid to claim entitlement to concessionary fuel.

25. Miss Marshall’s legal representatives, Liddle & Anderson (Liddle), wrote to the MPS on 7 August 2002. Enclosed with the letter were two witness statements in support of Miss Marshall’s claim. One such statement was by a cousin of Mr Reid’s mother. The other statement was by Mr Reid’s aunt.

26. The first witness stated that, although he and Mr Reid had not discussed financial matters, he was aware that Mr Reid and Miss Marshall had purchased certain items together, including the central heating for the Property. He also stated that, while Mr Reid’s grandmother was still alive (she died, so far as I am aware, in 1994), Miss Marshall would stay overnight at the Property with Mr Reid, and that, subsequent to Mr Reid’s grandmother’s death, Miss Marshall stayed at the Property “a lot”. 

27. The second witness similarly stated that, prior to the death of Mr Reid’s grandmother, Miss Marshall would occasionally stay at the Property, and that, subsequently, Miss Marshall “lived more with Ian than at her father’s house”. It was also stated that Miss Marshall and Ian Reid were dependent upon each other financially and emotionally.

28. At a meeting on 7 August 2002, the Committee decided that Miss Marshall should be invited to respond to a further set of questions relating to her claim, and that Mr Reid’s family should be informed of this decision. Such further questions were put to Miss Marshall in a letter dated 19 August 2002 from CPT. Such questions included: Why was Mr Reid’s and Miss Marshall’s joint bank account closed in 1995? Why were certain bills for the Property in Mr Reid’s sole name? Did Miss Marshall leave any possessions at the Property following Mr Reid’s death?

29. In a letter to the IWMPS dated 22 August 2002, Robertson stated that the Complainant’s position in respect of Miss Marshall’s claim was as set out in Robertson’s earlier letter of 25 March 2002. 

30. Miss Marshall’s response to the questions raised in CPT’s letter of 19 August 2002, were set out in a letter to the IWMPS from Liddle, dated 28 August 2002. Her response included: that the joint bank account she and Mr Reid had shared had been emptied and closed in order to raise funds to install a new bathroom at the Property; that although the BT and Sky invoices sent to the Property were in Mr Reid’s sole name, Miss Marshall had paid for the installation of the Sky dish; and that, following Mr Reid’s death, Miss Marshall had removed some of her possessions to her father’s house, following a downturn in relations between herself and Mr Reid’s family.

31. At a meeting on 12 September 2002, the Committee decided that Miss Marshall’s circumstances were such that the Committee’s earlier decision of 29 November 2001 (paragraph 21 above) should stand. 

32. The Complainant subsequently invoked the Internal Dispute Resolution Procedure (IDRP) in respect of the two Schemes. The outcome of the IDRP was that the original decision as regards Miss Marshall’s eligibility for benefits was upheld.

Submissions

33. On behalf of the Complainant, Robertson has made some further comments to me, in addition to the facts already mentioned:

33.1. The Trustees had, throughout the IDRP, refused to change their earlier decision and the Complainant considers that decision, to treat Miss Marshall as “being akin to a spouse”, to be improper; 

33.2. It is not disputed that Miss Marshall was Mr Reid’s long-standing girlfriend, but she did not satisfy the rules of the Schemes to receive a lump sum benefit. To do so she would need to have been either a) living with Mr Reid and dependent, but not wholly dependent on him, or b) not living with him but wholly dependent on him.

34. In response to the complaint, the Trustees say:

34.1. There were a number of claimants to the death benefits payable on Mr Reid’s death, although not all qualified for benefits under the Scheme Rules. They were:

· Mr Reid’s mother, brother (the Complainant for the purposes of this determination) and sister. None of them “appears to have been dependent on [Mr Reid] and none of them has argued that they were”;

· Miss Marshall, “who had a relationship with the deceased for many years until his death”; and

· Mr Reid’s estate. The Complainant indicates that a payment to the estate would have benefited him.

34.2. In relation to payment of a lump sum benefit, Rule 23(8) of the IWMPS Rules (MPS Rule 16(8)(a)), allows for a lump sum to be paid to a Scheme member’s widow in the event of a Scheme member’s death in service. Rule 24(3), (MPS Rule 19(5)), applies where the Scheme member leaves an “alternative beneficiary”. Normal practice has been to proceed on the basis that IWMPS Rule 24(3)(b), (MPS Rule 19(5)(a)), applies to lump sum benefits. It applies only where there is an “alternative beneficiary”, ie “such person…including the deceased’s widow and alternative beneficiaries as the Committee of Management may in their discretion decide.” The Committee concluded that Miss Marshall was such an “alternative beneficiary”. The Committee decided that, whilst the other claimants might have fallen into the class, the Rule should benefit dependants and the other claimants did not fall into that category;

34.3. Had it not been for Miss Marshall, IWMPS Rules 24(1) and 24(3)(b) (MPS Rule 19(5)(a)) would not have applied, and the lump sum would have been paid to Mr Reid’s estate in line with IWMPS Rule 26(3) or MPS Rule 21(3) which provide that “lump sum benefit…shall be payable under this rule to the estate of the deceased…”.;

34.4. The test to ascertain if a person is an “alternative beneficiary”, is one that warrants careful consideration by the Committee. IWMPS Rule 24(1)(a), (MPS Rule 19(1)), covers cases where the level of maintenance falls short of being “wholly or mainly maintained”, which is why those words appear only in IWMPS Rule 24(1)(c) (MPS Rule 19(1)(c)). Therefore Rule 24(1)(c) qualifies any person as an “alternative beneficiary” if that person had been “wholly or mainly maintained” by the deceased;

34.5. A person may  be a “dependant” within Clause 43(a), even if the degree of financial dependence on the deceased is less than the level of maintenance required to satisfy the “alternative beneficiary” definition in Rule 24(1)(a), otherwise the words “being maintained” would add nothing;

34.6. In deciding if Miss Marshall was an “alternative beneficiary”, the Committee considered whether or not Miss Marshall lived with Mr Reid and what level of dependency existed between them. It collected evidence and shared that information with the Complainant’s representative, giving Mr Reid’s family opportunity to comment on the findings;
34.7. The Committee considered Miss Marshall to be dependent on Mr Reid in the sense that, on his death, she lost her home;
34.8. The Trustees are sympathetic to the Complainant’s position, but point out that the Rules of the Schemes place dependent beneficiaries ahead of blood relatives;
34.9. The Trustees deny having acted arbitrarily or in a biased fashion, or having ignored evidence provided by the Complainant’s representative. 
CONCLUSIONS

35. There are two preliminary points to make. First, although the Complainant names a number of different parties as respondents to his complaint, I consider the true respondents to be the Trustees. Accordingly, it is in respect of the Trustees alone that I make this Determination. Secondly, as already indicated, although the IWMPS and the MPS are distinct Schemes, their provisions, for the purposes of this Determination, are similar. Thus, in so far as this Determination involves construing any particular Scheme provision, a finding in respect of the IWMPS also stands in respect of the MPS. 

36. The issue that I must determine is whether the Trustees of the two Schemes were entitled to reach the decision they did as regards Miss Marshall’s eligibility to receive benefits. This breaks down into two sub-issues. First, whether the Trustees acted in an arbitrary, biased or otherwise improper fashion as regards the decision-making process. Secondly, whether the Trustees’ decision was itself contrary to the Rules of either Scheme and, as such, not one that the Trustees could have properly reached. I will deal with each sub-issue in turn. 

The decision-making process

37. I have noted the main steps that were involved in the Trustees reaching their decision in relation to Miss Marshall. Those steps included: 

37.1. A representative of the CISWO meeting with Miss Marshall and reporting back to the Trustees; 

37.2. A representative of the CISWO meeting with the Complainant and reporting back to the Trustees; 

37.3. Both Miss Marshall and the Complainant providing the Trustees with written submissions including supporting documentation; 

37.4. In light of queries raised by the Complainant, Miss Marshall being asked for further information in relation to her claim; 

37.5. Miss Marshall providing such further information plus witness statements from two relatives of Mr Reid; 

37.6. Miss Marshall’s claim being considered at a number of meetings of the Committee; and

37.7. Miss Marshall’s claim being reconsidered under the IDRP.

38. Notwithstanding the Complainant’s submissions to the contrary, I am unable to find that the above steps, or the Trustees’ treatment of the evidence that arose out of those steps, suggest arbitrariness, bias or any other such defect that would amount to maladministration. 

39. What is clear is that the Trustees were faced with a range of evidence, from various sources, and that not all of that evidence was consistent. Both parties were given an opportunity to provide the Trustees with their submissions. Both parties did so. Both parties were given an opportunity to provide the Trustees with any supporting documentation. Both parties did so. That the Trustees of the two Schemes ultimately decided that Miss Marshall was eligible to receive benefits does not in itself show that the decision-making procedure was necessarily flawed. I do not consider that the procedure was in fact flawed. Accordingly, I do not uphold this aspect of the complaint.

The decision

40. Miss Marshall was awarded benefits on the basis that she qualified as an “alternative beneficiary” for the purposes of Rule 24(1) of the IWMPS. I also understand (although the documentation before me does not say so in terms) that Miss Marshall was awarded benefits under the MPS on the basis that she qualified as an “alternative beneficiary” for the purposes of Rule 19(1). 

41. The status of “alternative beneficiary” comprises a number of components. First, an “alternative beneficiary” must be a “Dependant”. So far as relevant to the present facts, Clause 43 IWMPS (cf. Clause 41 MPS) defines a “Dependant” as a person “who…was at the date of death…of that member…financially dependent on him”. In my view, the evidence available to the Trustees on this point was mixed. Miss Marshall was in employment as a nurse. She also claimed to pay a share of the household bills incurred in respect of the Property. On the other hand, she described her relationship with Mr Reid as one involving dependency, financial and emotional. She described the Property as her home, but acknowledged that the mortgage was in Mr Reid’s sole name. The majority of household utility accounts were also in Mr Reid’s sole name. Miss Marshall was described as having been dependent on Mr Reid “as any wife would be”. 

42. Faced with such evidence, I do not consider that the Trustees were unable to reach the view that they did, namely that Miss Marshall was a “Dependant” for the purposes of the Schemes. 

43. Secondly, in order for Miss Marshall to qualify as an “alternative beneficiary”, it is necessary that, at the date of Mr Reid’s death, Miss Marshall was “living with the deceased as his wife and being maintained by him”. (Rule 24(1)(a) IWMPS; Rule 19(1)(a) MPS). Miss Marshall claimed to have lived with Mr Reid at the Property for some seven years and to have been Mr Reid’s partner for considerably longer. That this was the position was echoed to varying degrees by other people who gave information to the Trustees.

44. The Complainant, for his part, acknowledged both that Miss Marshall was Mr Reid’s long term partner and that she had tended to stay at the Property on a regular basis. But the Complainant denied that Miss Marshall had in fact “lived” at the Property, claiming, rather, that Miss Marshall maintained a home with her father. As to this, Miss Marshall admitted staying at her father’s house on occasions, but insisted that the Property was her home. Thus, again, the evidence before the Trustees was mixed. I consider that the decision the Trustees reached was one properly open to them. 

45. As regards the question of the alternative beneficiary “being maintained” by the deceased, neither the provisions of the IWMPS nor the MPS specify precisely what such a state of affairs entails. I accept the Trustees’ submission, however, that “being maintained” and “financially dependent” cannot be identical because otherwise the former words in Rule 24(1)(a) IWMPS (Rule 19(1)(a) MPS) would be superfluous. I also accept the Trustees’ submission that the state of “being maintained” cannot be the same as “being wholly or mainly maintained” as they appear in Rule 24(1)(c) IWMPS (Rule 19(1)(c) MPS). 

46. In my view the evidence that was available to the Trustees does not support the proposition that Miss Marshall was being “wholly or mainly” maintained by Mr Reid. Miss Marshall was employed. She had her own income. She claimed to have paid towards the running and upkeep of the Property in various ways. On the other hand, the documentary evidence in support of her claim to have paid towards the running and upkeep of the Property was limited. In addition, the title to the Property, which Miss Marshall claimed to have been her home, was in Mr Reid’s sole name. So too was the mortgage. So too were all but one of the utility accounts in respect of the Property. Further, as already indicated, the only evidence to touch upon Mr Reid’s and Miss Marshall’s social and holiday habits, described the fact that, in the experience of one witness, Mr Reid always paid Miss Marshall’s share of any expense. 

47. However, I have accepted that the test to apply for the purposes of Rule 24(1)(a) of the IWMPS (Rule 19(1)(a) MPS) is less stringent. In the circumstances, whilst I consider the evidence to be less than overwhelming, I do not consider it to be such that the Trustees could not properly have reached the view that they did, namely that Miss Marshall was “living with” Mr Reid and “being maintained” by him for the purposes of Rule 24(1)(a) and Rule 19(1)(a). Accordingly, I do not uphold this aspect of the complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

27 March 2006

Extract from Trust Deed & Rules - IWMPS

Trust Deed 

48. Clause 43(a) defines “Dependant” in relation to a member as:

“Any other person who is, or insofar as is relevant was at the date of death, Retirement from or termination of service in Eligible Employment of that member…financially dependent on him”

Under the MPS Trust Deed, Clause 41 (2) contains a similar definition

Rules

49. Rule 23 provides for payment of pension and lump sum benefits to a surviving spouse

50. Under the MPS rules, Rule 16 provides for payment of pension and lump sum benefits to a surviving spouse

51. Rule 24 provides for payment to a person other than a spouse:

24 - (1)  “Paragraph (3) of this Rule shall apply where at the date of death of a member (…called “the deceased”) there is living any person (in this Rule called an “alternative beneficiary”) who does not upon such death become the deceased’s widow but who, if the deceased is a man and retires from Eligible Employment or his service in Eligible Employment terminated, is a Dependant in relation to him, and – 

(a) is at the date of his death living with the deceased as his wife and being maintained by him…”; and/or alternatively

(b) …

(c) is being wholly or mainly maintained by him at the date of his death…”

24(3)(a) “Where this paragraph applies, any benefit payable under paragraphs…(8) of Rule 23 by reference to the deceased shall be payable wholly to the deceased’s widow (if any) unless the Committee of Management in their discretion determine to deal with it in either of the following ways, namely – 

(i) they may award such benefit wholly to an alternative beneficiary; or

(ii) they may divide such benefit between the deceased’s widow (if any) and any alternative beneficiaries, or any of them, in such proportions as the Committee of Management may decide;

and the Committee of Management may determine to deal with different forms of benefit in different ways.”

24(3)(b) “Where this paragraph applies, any benefit payable under paragraph…(8) of Rule 23 by reference to the deceased shall be payable or applied for the benefit of such person or persons…as the Committee of Management may in their discretion determine…”

Similar provisions under MPS appear in Rule 19
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