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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr L Pride

Respondent
:
Windsor Life Assurance Company Limited (Windsor Life) FILLIN "Enter Scheme name" \* MERGEFORMAT 

Policy
:
Windsor Life Retirement Annuity policy 12102389 

MATTERS FOR DETERMINATION 

1. Mr Pride said that Windsor Life calculated his Policy transfer value on the basis of the unit price in force several weeks before payment was actually made. He claimed injustice because the unit price at the date of settlement was considerably higher.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mr Pride had selected his 65th birthday, 6 March 2003, as his retirement date under the Policy. On 23 January 2003 his advisers, Page Kirk, asked Windsor Life to quote the fund value, the transfer value, and provide transfer documentation. His completed discharge form was sent to Windsor Life on 6 March 2003 by his chosen pension provider, Scottish Widows.

4. The Declaration signed by Mr Pride included the following :

“I authorise payment of the Open Market Option/transfer value to the receiving scheme … and in consideration of the payment I discharge Windsor Life Assurance Company Limited from all liability under [the Policy].”

5. Full and final instructions including all the documentation required to enable the payment of the transfer value were not received by Windsor Life until 23 April. For example, Mr Pride’s birth certificate had not been forwarded, nor had the Policy document. Windsor Life also required further information from Scottish Widows regarding the receiving arrangement. The transfer amounting to £12,885.77 was completed on 30 April.

6. Page Kirk complained to Windsor Life that the accompanying letter showed that the unit price used in the calculation was that applying on 10 March 2003, and said that a transfer value based on the unit price applying on 29 April 2003, the day before settlement, would have been £13,935.54. Windsor Life replied :

“In all unit-linked payment instructions Windsor Life employs the bid price prevailing on the day following receipt of the satisfactorily completed Transfer Form of Discharge.”

7. Windsor Life confirmed that they regarded their liability as being discharged on 10 March 2003, the day after they received the discharge form, notwithstanding the fact that it was not possible at that date for the transfer to proceed. They confirmed that it was not their practice in these circumstances to add interest. They did, however, accept that their practice was not specifically documented in the policy document or in any of the literature issued to Mr Pride.  

8. Windsor Life explained that when Mr Pride took out the Policy in 1987 (with Crown Life, which was later acquired by Windsor Life), the Inland Revenue did not permit transfers from retirement annuity contracts. Consequently, the policy terms and conditions made no reference to the calculation of transfer values. However, the Crown Personal Retirement Account (a personal pension plan) product particulars contained the following provision :

“the bid price is the price of units on the day following receipt of a valid discharge at the Company’s Head Office …”

This practice was also adopted for retirement annuity policies when transfers were later permitted by the Inland Revenue.

CONCLUSIONS

9. Irrespective of the reasons for the delay in obtaining full transfer documentation, it was fundamentally inequitable for Windsor Life to calculate Mr Pride’s transfer value on the basis of a unit price in force before it was possible for the transfer to proceed. It is a matter of pure chance that the Discharge Form happened to be returned at an early stage, before all the other necessary formalities were completed, and Mr Pride was not made aware of the implications of so doing. 

10. Windsor Life cannot properly say that their liability under the Policy was discharged when they acknowledge that they were unable to surrender the Policy and pay the transfer value. In particular, I find that the discharge was not “valid” until the other necessary formalities were completed on 23 April 2003.

11. It has been argued that in a situation such as this a delay might work to the advantage of the policyholder if the unit price were to fall in the intervening period. However, in this case Windsor Life’s practice caused Mr Pride’s transfer value to be approximately £1,000 less than it would have been if it had been calculated at the date of payment. Windsor Life was unwilling to “soften the blow” by adding any interest to the value calculated on 10 March 2003, to reflect the fact that it was not in fact paid out until 30 April.

12. In my opinion, Windsor Life’s practice is unjust. It was not possible for Mr Pride’s transfer value to be paid until the end of April 2003 and I find that his transfer value should have been calculated on the basis of the unit price applying at the date of settlement. I shall direct that he be compensated accordingly.

DIRECTION

13. Within 28 days of the date of this Determination Windsor Life shall pay compensation of £1,000 directly to Mr Pride.

DAVID LAVERICK

Pensions Ombudsman

17 September 2004
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