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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr James Thomas

Respondent
:
Toms Confectionery Limited (Toms)

MATTERS FOR DETERMINATION 

1. Mr Thomas is a former employee of Daintee Chocolate Confectionery Company  (Blackpool) Ltd (Daintee). Following his retirement Mr Thomas received monthly payments (the monthly payments) from Daintee and more recently from Toms.  Mr Thomas complains that from 1 July 2003 Toms wrongly ceased making the monthly payments.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT LEGISLATION 

3. Pensions Schemes Act 1993

1. In this Act, unless the context otherwise requires-

“occupational pension scheme””  means any scheme or arrangement which is comprised in one or more instruments or agreements and which has, or is capable of having, effect in relation to one or more instruments or agreements and which has, or is capable of having, effect in relation to one or more descriptions or categories of employment so as to provide benefits, in the form of pensions or otherwise, payable on termination of service, or on death or retirement  to or in respect of earners with qualifying service in an employment of any such description or category;” 

MATERIAL FACTS
4. Mr Thomas worked for Daintee for many years until his retirement in 1991. After he retired, he was paid monthly payments by Daintee of £157.25. Daintee was a wholly owned subsidiary of S K Daintree Holdings Limited (Daintee Holdings) and according to the accounts for the nine months to 31 December 1997 was controlled by Daintee Holdings. Daintee Holdings sold the majority of its share capital, including its interest in Daintee, to Toms UK Holdings (Toms Holdings) in September 1997. The Warranty and Indemnity Agreement (the Agreement) relating to the sale and purchase of Daintee Holdings was executed on 22 September 1997 and provided as follows: 

Clause 2.1 of Schedule 3: 

“There are fairly disclosed in the Disclosure letter all matters known to the Warrantors which are necessary to qualify the statements set out in the following paragraphs of this Schedule in order for such statements when so qualified to be fair and accurate and not misleading.”

Clause 17.10 of Schedule 3: 

“There is no agreement arrangement scheme or obligation (whether legal or moral) for the payment of any pensions allowances or lump sums or other like benefits on retirement or death or during periods of sickness or disablement for the benefit of any of the officers or employees of the Company or former officers or employees or for the benefit of dependants of such persons save as disclosed in the Disclosure Letter.”

Clause 18 of Schedule 3 (headed Pensions) : 

“18.8
None of the Companies nor any of the Companies’ Schemes are making any ex-gratia payments to or in respect of any of the employees or officers of the Companies save for those ex-gratia pensions specifically disclosed against this paragraph in the Disclosure Letter.”

5. The warrantors were the directors of Daintee and Daintee Holdings Mr S Kitt, Mr Evenett, Mr O’Keefe, Mr Dodson and Mr Beaney. The Disclosure Letter (the Letter), which was signed by the same directors, on 22 September 1997, dealt, under Clause 18, with Pension Matters. It referred to the Daintee Chocolate Company Retirement and Death Benefits Scheme which was a contracted out scheme and had been established in the early 1980’s ( the 1980s Occupational Pension Scheme ). Clause 18 also provided as follows: 

“The following ex gratia payments are made by Daintee Chocolates Confectionery Company Limited :

Name



Annual Gross Pension

The list of 14 names included Mr Thomas and his Gross Annual Pension was stated to be £1,887.00.

6. Following the sale Mr Thomas continued to receive £157.25 per month and in 1999 this payment was increased to £160.75. On 25 September 2000 Daintee Holdings changed its name to Toms and thereafter Mr Thomas received the payments from Toms. The same month Daintee ceased trading. It is still registered as an active company at Companies House. In March 2001 Mr Beaney, Mr O’Keefe, Mr Dodson and Mr Kitt retired as directors of Toms and the current directors were appointed.

7. On 5 February 2003 Mr Birdi, the Finance Director of Toms, wrote to Mr Thomas and to several others in the same position as Mr Thomas, stating that:

“We can find no records that would substantiate the payment made to you and our understanding is that this was made by the previous owner of the then Daintee Chocolate Company and Taveners Plc as an ex gratia payment.

Having reviewed our employee benefit package we have concluded that these payments are inconsistent with our general policy on payments and pensions to ex or retired employees.

I am therefore writing to inform you that we are no longer able to continue with these payments and as such they will cease with effect from 1st July 2003.”

8. On 13 February 2003 Mr Terry Bruce, the former accountant for Daintree, wrote to     Mr Thomas, expressing regret at the letter which Mr Thomas had received from Toms saying : 

“Your pension arrangements were made by the company and not by any specific individual. It was a verbal contract and made for the life time of each person. The company is still in existence only the shareholders and the name have changed and as such this verbal contract is still binding.”

9. On 11 April 2003, Mr Stanley Kitt, the former Chairman and Managing Director of Daintee, wrote to Toms in response to the letters received by Mr Thomas and the other pensioners. The letter said : 

“Addleshaws [Addleshaw Booth & Co, Daintee’s legal advisers] advise me that these pension obligations were indeed disclosed in the warranty. Furthermore, it had been explained that they were “ex-gratia”, because they were not available to all ex-employees only those who had long and good service records.

Eric Strand (for Tom’s) was unhappy about these payments for life, but accepted the obligations provided that the list was closed to future employees.

The only way you can now avoid paying these employees is to prove that the obligations were other than that described, which might well be difficult having paid them for almost six years after purchasing the company. …”

10. On 13 May 2003, Mr Thomas wrote to Toms, on behalf of a number of pensioners, requesting that Toms reconsider their decision and confirm that the monthly payments would continue to be paid for the remainder of each pensioner’s lifetime as originally agreed. 

11. Toms responded by letter dated 21 May 2003 as follows : 

“…In all the documentation that was issued and signed by both parties to this transaction there was never a commitment from Toms UK Holdings Ltd to continue indefinitely with these ex-gratia payments.

I can assure you Toms Confectionery Ltd will always meet its legal and financial responsibilities of its purchase SK Daintee Holdings Limited and all its subsidiaries in September 1997.

It is with regret that the very difficult economic climate for manufacturers such as Toms, has forced us to make a number of hard decisions to reduce the companies costs. I can assure you that this decision was not taken lightly or without extensive debate. I do however have to confirm that it is our intention to cease payments from 1st July 2003.”

12. The payment slips received by Mr Thomas for the months April to June 2003 which accompanied the monthly cheques named Mr Thomas as the employee, had his National Insurance number and Employee Number and came from dept:PEN. 

13. Mr Bruce, in a letter to me dated 3 December 2003, wrote : 

“…I was architect of this pension scheme in my capacity as chief accountant and director of the company. We decided that some form of reward should be given to loyal servants of the company regardless of status in the company. The formula or commencement was to be £1 per week for each completed years service with annual increases in line with inflation. All recipients of the pension were informed that it was for life, unfortunately no documentation exists as it was a verbal contract. In my opinion, even though the company (Daintee) was taken over this should make no difference, as the buying company (Toms) took over the assets and liabilities and, therefore become liable to continue the pension payment “.

14. In a letter to this office of 3 May 2005 Mr Kitt wrote:

“Mr Thomas and the other pensioners would have been eligible to join the Daintee Pension Scheme but because their retirement was relatively near to the Pension Scheme being set up , chose not to do so. The company therefore decided to offer Mr Thomas and the others either an ex gratia pension for life or a lump sum payment. Mr Thomas and the others were informed about the ex-gratia pensions on the day that they retired. Nothing was in writing.”.

15. In a further letter he wrote:

“My problem is that many of the pension arrangements were made by my father with the employees concerned and he passed away in 1992……the offer of a pension was certainly not made to every employ who retired, only the ones who had been with the company for a very long time and who had been excellent employees. My father would have informed retiring employees of his decision to grant a pension and discussed the alternatives of a lump sum. I also awarded one employee (Larry Butterworth) a pension after discussing the matter with Toms who were the new owners. On several occasions I did not offer a pension but simply gave the retiring employee a cheque for £1,000 as a retirement gift. I cannot recall when the practice of awarding a pension began. It probably started in the 1960’s for senior managers who were retiring. It probably became more common after the Company introduced a pension scheme in the 1980s into which the Company and some long serving employees had been unable to contribute very much.” 

16. He also wrote in a letter dated 27 June 2005 that :

“When Mr Thomas retired he would probably have been offered a lump sum payment instead of a monthly pension. I recall that my father offered another pensioner, Mr Jim Hardy ( since deceased) the option of a lump sum of £8,000 or an annual pension of £1,000. There was always the rider that this would continue provided that the company could afford  to pay it and I got Toms to agree to continue paying these pensions when I sold the company to them in 1997. I am also of the opinion that when Daintee Occupational Pensions Scheme began in the 1980s new employees were given the option to join the scheme after a certain period of time ( probably one year after starting). This was because of the very high staff turnover we had in those days which made it pointless to put all new employees on the scheme. The vast majority of employees joined the scheme as the company contributed 3% of their salary towards it, there were however certain employees who did not want to join.”

SUBMISSIONS

17. Mr Thomas submits that:

17.1 When he retired he was told by Mr Stanley Kitt that he would receive a pension from the company and that this was for life. He was told it was ex-gratia and not available to all employees leaving the company, only those with long service. He had worked for Daintee for 40 years. He may have been offered a lump sum payment but cannot recall the amount. Anyway he was told by Mr Bruce that he would be better off with the pension than with a lump sum. There was therefore a verbal contract between him and Daintee for the payment of the pension.

17.2 Toms’ definition of ex-gratia is incorrect – he says that Daintee’s use of the term ex-gratia meant that a pension for life ( or until the company went bust which he did not think would happen)  was only given to selected employees. 

17.3 As Toms paid the monthly payment  for 6 years they accepted the obligation. 

17.4 He was told by Mr Kitt  that he would not have sold the business to Toms Holdings if they would not carry on with the monthly payments.

18. Toms submits that: 

18.1 The monthly payments were made on an ex-gratia basis and not on the basis of a legal right. The decision not to make the monthly payment was not taken lightly and was driven by a need to reduce company costs in a very difficult trading environment .

18.2 At the time of the sale and purchase agreement a number of former employees were in receipt of ex gratia payments from Daintee. The dictionary definition of  “ex gratia” is “ not compelled by legal right”. As the payments were made ex gratia there is no legal obligation to continue the payments indefinitely. Toms has no record of any contract either written or verbal to contradict this belief.  None of the current directors were on the board when the sale and purchase took place. There is no record of anyone at Toms Holdings having accepted an obligation in respect of the alleged obligations. The current directors were appointed in 2001.

18.3 As from December 2000 all assets and liabilities of Daintee were transferred to Toms.

18.4 Among discussions with the then former owner of Daintee, Mr S Kitt,  the issue regarding ex gratia payments to certain Daintee employees for life was raised. Several scenarios were discussed to see if Toms Holding Ltd would underwrite these payments for life. One such scenario was if Daintee began to create significant increase in shareholder value, Toms could continue payments as ex gratia. At no point did Toms Holding Ltd agree either orally or in writing to make such payments as is borne out in the final Sale and Purchase Agreement signed by both Toms Holding Ltd and Daintee".

18.5 In a letter dated 17 May 2005 Mr E Strand, who was a director of Toms Holdings and involved in the sale negotiations in 1997, wrote that “Among the discussions with the then owner of Daintee Mr S Kitt the issue regarding ex gratia payments to certain Daintee employees for life was raised. Several scenarios were discussed to see if Toms Holding Ltd would underwrite these payments for life. One such scenario was if Daintee began to create significant increase in shareholder value, Toms could continue payments as ex gratia. At no point did Toms Holding Ltd agree either orally or in writing to make such payments as is borne out in the final Sale and Purchase Agreement signed by both Toms Holdings Ltd and Daintee”.

CONCLUSIONS
19. I only have jurisdiction to investigate complaints concerning occupational or personal pension schemes. Mr Thomas was not a member of the 1980s Occupational Pension Scheme and was not offered the opportunity to join the scheme. But this does not necessarily mean that Toms is not obliged to continue to make the monthly payments to him if such payments were due to him under some other scheme within my jurisdiction. 

20. On the limited evidence available, it seems that Daintee decided to offer employees like Mr Thomas, who had been of long service and who were not members of the 1980s Occupational Pension Scheme, either a lump sum payment on their retirement or a pension for life. I am satisfied that Mr Thomas was offered a pension for life . He may  have been offered a lump sum but it is clear that if so he chose to receive the pension instead. The evidence I have received leads me to conclude that there was a clear intention on the part of the parties at the time that this was to be a commitment by Daintee to last for the rest of his life. No suggestion was made to Mr Thomas that the monthly payments were of a temporary nature and that they might cease at some point in the future, other than if the company went into liquidation.

21. Daintee Holdings is now known as Toms and the assets and liabilities of Daintee have been transferred to Toms. Accordingly Toms is bound by the obligations entered into by Daintee. I am satisfied that the obligation was made on behalf of Daintee. Its existence was made known to Toms when the assets and liabilities were transferred. 

22. Toms seem, initially, to have accepted that liability, increasing and continuing the monthly payments.

23. Tom’s case relies entirely on the use of the word” ex gratia” in the Disclosure Letter and on the fact that there is no written evidence of a commitment entered into in relation to the monthly payments. The existence and details of the monthly payments were made known to Toms in the Disclosure Letter and were recognised by it for 6 years. The use of the words “ex gratia” does not automatically mean that Toms is not legally obliged to make the payments.  I accept the explanation put forward by Mr Thomas, Mr Bruce and Mr Kitts that payments to former employees like Mr Thomas were referred to as ex gratia to distinguish them from those due to members of the 1980s Occupational Pension Scheme. The choice of words was not ideal but is not inconsistent with the less formal arrangement of the kind described. Such a less formal arrangement can nevertheless still be regarded as an occupational pension scheme.

24. The arrangement constituted, in effect, an unfunded unapproved occupational pension scheme (as defined above) established by Daintee for the benefit of Mr Thomas.  The fact that the scheme was unfunded does not mean that Toms (which assumed the liabilities of Daintee) could cease to make the payments when it chose.

25. As far as any liabilities that may arise from the warranties in the Agreement are concerned, this is a matter between Toms and the former directors of Daintee. It does not affect Toms’ obligation towards Mr Thomas. 

26. In the light of all the evidence I conclude that Toms is obliged to continue to make the monthly payments to Mr Thomas. The fact that the payments ceased has predictably caused Mr Thomas financial loss and considerable distress and inconvenience.

DIRECTIONS
27. Accordingly I direct Toms, within 28 days to:

· resume making the monthly payments to Mr Thomas during his lifetime.

· make a lump sum payment to Mr Thomas equivalent to the payments which should have been made to him from July 2003 to the date the monthly payments resume, together with interest calculated at the base rate for the time being quoted by the reference banks.  

· pay Mr Thomas £300 compensation for distress and inconvenience.

DAVID LAVERICK

Pensions Ombudsman

31 August 2005
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