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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C Shear

Scheme
:
Principal Civil Service Pension Scheme (the Scheme)

Respondents
:
Civil Service Pensions (CSP)

The Inland Revenue (the Employer)

MATTERS FOR DETERMINATION 

1. Mr Shear complains of maladministration leading to injustice in relation to his application to the Inland Revenue (IR) for early retirement on ill health grounds.  His complaint has two separate limbs:

1) that BMI, the medical advisers to the Scheme, gave IR advice without proper consideration of the medical evidence and IR failed to ensure that BMI gave them accurate advice ; and

2) the independent medical appeal board (the Board) ignored the facts of his case and fabricated statements, which they said he made.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Retirement on medical grounds is provided for by rule 3.4 of the Rules.  This is defined in rule 1.12:

“Retirement on medical grounds’ means retirement from the Civil Service with a medical certificate acceptable to the Minister, which states that the person concerned is prevented by ill health from discharging his duties, and that his ill health is likely to be permanent.”

4. The Civil Service Management Code (the CSM Code) provides that:

“Departments and agencies may retire staff early on medical grounds.  Staff may also apply for medical retirement.  A medical certificate must be issued in each case by the medical service's adviser appointed by the Cabinet Office (OPS) for provisions relating to the PCSPS, before retirement can go ahead.  … The criteria for medical retirement, that the breakdown in health is such that it prevents the person from carrying out his or her duties and that the ill-health is likely to be permanent, are therefore set by Civil Service Pensions Division, Cabinet Office (OPS) on the advice of their medical advisers.”

5. The CSM Code sets out a procedure for dealing with appeals in respect of a decision not to allow medical retirement, or to apply compulsory retirement, as the case may be.  Details are set out in the Pensions Manual.  

6. The CSM Code is issued under the authority of the Civil Service Order in Council, which provides that the Minister may make Regulations and give instructions for controlling the conduct of the Service including the making and amendment of the CSM Code.  

7. The CSM Code and Pensions Manual set out a three stage process for dealing with such appeals:

7.1. At the first stage, the member submits new medical evidence in support of his case to his employing department.  This is then forwarded on to the Scheme’s medical adviser together with the documentation submitted for the initial decision.  A senior physician will then examine this documentation to determine whether the original decision should be maintained or overturned.

7.2. At the second stage, the member’s appeal will be forwarded to the medical adviser’s Director of Occupational Health for consideration as to whether the procedural and professional elements have been properly applied in the original decision.  If the original decision is not overturned, the case may be prepared for a Medical Appeal Board, which constitutes the third stage.

7.3. At the third stage, the member will be examined by an independent medical practitioner, normally a specialist in the appropriate field, before meeting with the Chair of the Board and the practitioner, after which a final decision will be made.

8. CSP has circulated guidance to departments on the criteria, definitions, process and evidence required for medical retirement including the appeal process.  In the context of considering whether ill health is ‘likely to be permanent’ the guidance says:

“… the effect of treatment should be taken into account when considering the incapacitating effects of a condition but only standard treatments currently widely available in the UK and the chances of a successful outcome should be taken into account”.

9. The CSM Code provides, in respect of appeals:

“Appeals

11.10.4
Staff who have additional medical evidence supporting their case have a right of appeal first to the medical services adviser appointed by the Cabinet Office (OPS) for provisions relating to the PCSPS and then to an independent Medical Board convened by the adviser against:

a. a decision to retire them on medical grounds; or

b. a refusal to retire them on medical grounds.

Appeals are usually made before the person leaves the Service, but late appeals may be submitted up to 2 months after the date of retirement.  All appeals must be supported by documented medical evidence and referred to the medical services adviser appointed by the Cabinet Office (OPS) for provisions relating to the PCSPS.  Where the person concerned is unfit to make the appeal personally, a close relative, friend or trade union may appeal on their behalf during the allowed period.  Medical information and the sickness record may be released provided that the person concerned agrees.

11.10.5 The decision of the board is final.

11.10.6 If an appeal against retirement on medical grounds is successful, the person is regarded as having remained on their normal conditions of service.  This means that any superannuation award will be cancelled, and any payment will have to be adjusted retrospectively to give the person the salary to which they would have been entitled during the period.  If the appeal fails, the person is regarded as having been medically retired at the date originally set by the department or agency.”

10. Mr Shear joined the Employer on a temporary appointment on 23 August 1971.  His post became permanent and pensionable on 9 September 1971. 

11. The Employer became concerned about Mr Shear’s sickness record.  This was drawn to the attention of BMI (the Scheme’s medical advisers) on 23 February 1999.  Dr Palmer, a Senior Occupational Health Physician stated in her reply to IR that Mr Shear’s symptoms were consistent with Chronic Fatigue Syndrome and that she had referred him to his GP for advice on the management of those symptoms.

12. On 21 June 1999 the Employer wrote to BMI asking whether Mr Shear’s condition would allow him to recover and give effective service in the future. BMI wrote to Mr Shear’s GP on 25 June 1999 asking for details of his condition, treatment and prognosis.  Dr Clarke, the GP replied on 6 July 1999 saying that Mr Shear was improving.  On 25 October 1999 Dr Iqbal of BMI arranged a consultation with Mr Shear.  In his report to IR dated 3 November 1999 he stated that he saw no reason why Mr Shear should not make a full recovery in the course of time.

13.  By 7 March 2000 Mr Shear had not returned to work, and IR wrote to BMI for their advice on how long it would be before Mr Shear would be able to return to work and whether there was any medical objection to administrative action being taken to terminate his employment.

14. Dr Iqbal wrote to the GP on 17 March 2000 for an update on Mr Shear’s health.  The GP replied on 31 March 2000 but was unable to say when Mr Shear would be able to return to work.  By April 2000 Mr Shear was still on sick leave and Dr Iqbal wrote to the Employer on 28 April 2000 saying that an early return to work was unlikely but that the Employer may consider his return in a rehabilitative way and/or a move to a local office to lessen the travelling demands.

15. On 5 July 2000 the GP wrote to the Employer reporting that Mr Shear was unable to work but that his symptoms had improved over recent months when he had visited friends in Yorkshire and that his symptoms would generally improve if a transfer away from London were possible.

16. The Employer’s Welfare Officer spoke to Mr Shear on 8 August 2000. Mr Shear stated that he would be able to manage a staged return to work if he were given a transfer away from London.

17. The Employer then discussed a move to Yorkshire but their Yorkshire division stated that it could not consider a transfer where the employee had such a high level of sickness absence.

18. On 18 August 2000 the Employer wrote to BMI and summarised the Welfare Report stating Mr Shear to be :

· unable to consider any return to work;

· unable to commit to a timetable for return due to the unpredictability of his  symptoms;

· unable to consider positions at his two local offices as they are difficult to reach by public transport;

· able to consider a staged rerun to work if a transfer to Yorkshire were arranged

· unable to consider a move to anywhere else. 

19. On 24 October 2000 Dr Iqbal wrote to the Employer saying that there was little prospect of Mr Shear returning to give regular and effective service in the short term but with appropriate treatment the long term was more favourable. BMI stated that as there was insufficient evidence to suggest that his condition would be permanent he did not meet the criteria for an IHR.   

20. An Officer from the Employer visited Mr Shear on 6 December 2000 and the Employer followed this visit with a letter to Mr Shear on 7 December 2000 which  summarised the meeting:

· He had been advised that retirement on medical grounds was not appropriate;

· IR could no longer accept his sickness absence;

· Unless he returned to work within 14 days disciplinary proceedings would commence;

· He should contact the Employer within 7 days to advise IR of a return to work date.  

21. Mr Shear made an application for an IHER on 8 December 2000.

22. On 17 January 2001 Dr Iqbal wrote to Mr Shear’s GP for details of his current condition, relevant investigations, treatment and prognosis.  Mr Shear’s GP provided his report on 25 January 2001. It stated:

“He is awaiting an outpatient appointment to see a Specialist at the Royal Free Hospital but unfortunately does not have a date for this as yet.  With his work record over the last three years it appears unlikely that he is going to be able to return to work.  The situation remains very static.  The only positive note we have had has been that he has noticed over the last six months that when he is away from London, visiting friends in Yorkshire, his symptoms are very mush better.  I have written in the past to his Personnel Manager to support his application for a transfer based on health grounds, as other measures including exercise programmes and anti-depressant medication have failed to improve his symptoms.” 

23. On 16 February 2001 BMI wrote to the Employer summarising the information from the GP. BMI said there was insufficient evidence to conclude that Mr Shear was permanently incapacitated and he did not therefore satisfy the medical retirement criteria.

24. On 23 February the Employer wrote to Mr Shear telling him that his medical retirement application had failed.  He was given a copy of the Occupational Health Physician (OHP) report and told that he had the right to appeal against the decision made and that the OHP report stated that further medical evidence would need to be provided in support of his appeal. 

25. On 26 February 2001 the Employer told Mr Shear that he would be dismissed on 30 May 2001.

26. On 17 April 2001 Mr Shear wrote to the Employer appealing against the decision not to allow his medical retirement.  He enclosed a report from a specialist (the Specialist) dated 4 April 2001.  The Specialist stated that Mr Shear could not work due to ill health and that his condition was such that it could have a profound and long-term effect.  The Specialist went on to say:

“..This patient has been ill since January 1998 with chronic fatigue syndrome following flu like illness.  Initially his symptoms were intermittent and quite unpredictable and he was able to continue working with some difficulty on and off until November 1998.  Since 1998 work has not been sustainable because of his health problem.  He has profound fatigue and in particular has difficulty with cognitive functioning especially affecting his concentration on the written word…

..It has obviously been quite impossible for him to work as a result of these cognitive defects that result from his chronic fatigue syndrome since November 1998.  A number of measures have been adopted to try to improve his chances of recovery and to ameliorate his condition.  Thus far it has not had any significant impact on his level of functioning, and I am not convinced that any measure adopted at this stage and in his particular situation is liable to produce a major improvement in his functional level in respect of work in the foreseeable future.  

It is quite evident that he is unable to work through reason of ill health.  Furthermore, his reduced level of functioning and his illness have been going on long enough for ill health retirement to be appropriate, by all medical criteria.  I have provided guidance to a variety of pensions agencies and occupational health physicians in this regard in respect of other patients and see no reason why he should not be eligible in the same way as others for ill health retirement and pension.”  

The Specialist suggested that Mr Shear’s medical retirement application had been refused because his condition was not fully understood.  The Specialist offered to provide further information to prevent what he described as ‘inappropriate action’ being taken with regard to Mr Shear’s employment.

27. On 24 April 2001 Dr Iqbal was then asked to review the medical evidence provided by the Specialist and to reconsider his original decision.  Dr Iqbal prepared his report on 8 May 2001.  It stated:

“I discussed his case, together with the letter from (the Specialist) with a panel of our colleagues.  Notwithstanding the (Specialist’s) opinion, we do not believe his report provides additional evidence of permanent incapacity.  We are somewhat surprised that Mr Shear has not been considered for a course of cognitive behavioural therapy, or any other appropriate therapeutic regimes.”

28. On 31 May 2001 BMI wrote to the Employer stating that the outcome of the review was that the original decision had been upheld and that Mr Shear’s appeal would be considered by an Independent Medical Appeal Board (the Board) in accordance with Stage 3 of the CSM procedure.

29. As part of the independent medical assessment Dr Wallington and Dr Gunnyeon saw Mr Shear at an Appeal Board on 21 August 2001 and prepared a report on 24 August 2001.  The report stated:

“...In assessing the candidate, the Board took the definition of eligibility as being ‘prevented by ill health from discharging his or her duties and that the ill health is likely to be permanent i.e. until the normal retirement 60/65.’

..Currently his symptoms remain variable, from being well, such as on the day of the Board, through to an inability to get out of bed, due to muscular fatigue.  The latter is particularly prevalent in the legs but not confined to specific muscle groups.  Pain in his muscles has been a symptom of recent onset.

He describes his concentration as being reasonably good and appears to be able to use a computer for several hours at a time.  His ability to read text on a page (as opposed to a screen) is intermittent.

He tries to take a walk on most days, between 1 ½ to 3 miles.  He described undertaking 3 days of heavy manual work in his garden and although expecting to suffer thereafter, did not.  He did not see this as a positive indication of improvement.

His sleep pattern is erratic and there are periods when he is unable to sleep.

He ceased anti-depressant medication in March, when he recognised he had missed many doses without any significant change in his mood…

…In assessing this case, the Board was disappointed to see that the evidence- based approach to treatment in such cases, appears to be absent.  Namely the absence of the use of cognitive behavioural therapy (CBT), attention to sleep hygiene, and an effective graded exercise programme.  Despite the duration of his symptoms, the Board was of the opinion that in view of some positive features in his case i.e. the ability to carry out 3 consecutive days of heavy exercise with no ill effects and his ability to use a computer for three hours at a time, that it may not be too late for CBT to produce a beneficial outcome.”

30. BMI wrote to the Employer on 11 September 2001:

“As you know Mr Shear’s Civil Service Medical Appeal Board was held in London on 24 August 2001.  The Board had available all previous papers considered, the evidence presented by Mr Shear in support of his appeal and they had the opportunity to examine him.  The Board’s report is now to hand.

In assessing this case the Board was disappointed to see the evidence-based approach to treatment in such cases appears to be absent.  There is no evidence of the use of Cognitive Behavioural Therapy (CBT), attention to sleep hygiene and an effective graded exercise programme.  Despite the duration of his symptoms the Board was of the opinion that in view of some positive features in his case that it may not be too late for such treatments to produce a beneficial outcome.  

In conclusion the Board do not consider that all reasonable treatment options have been explored and therefore do not consider he meets this criteria for ill health retirement because he is not deemed permanently incapacitated by virtue of ill health from rendering regular and effective service in his normal duties.”

31. The Employer then wrote to Mr Shear on 27 September 2001:

“I have now received a response from Dr Sheard, following the Civil Service Appeal Board held in London on 24 August 2001.

They said you had been diagnosed as having Chronic Fatigue Syndrome, a diagnosis that has not been disputed by the Board.  The Board notes that your symptoms remain variable.  You presented various documents consisting of data downloaded from the Internet.  The information provided emphasised negative aspects and outcomes of Chronic Fatigue Syndrome.

The Board were disappointed to see that evidence based approach to treatment appeared to be absent in your case.  There is no evidence of the use of Cognitive Behavioural Therapy, attention to sleep hygiene and an effective graded exercise programme.  Despite the duration of your symptoms the Board was of the opinion that in view of some positive features of your case it may not be too late for such treatments to produce a beneficial outcome.

In conclusion the Board do not consider that all reasonable treatment options have been evolved.  The Board therefore does not consider you meet the criteria for ill health retirement because you are not deemed permanently incapacitated, by virtue of ill health, from rendering regular and effective service in your normal duties.”

32. The Specialist wrote to the Employer on 9 October 2001 disputing the Board’s decision on a number of grounds.  He asked the Employer to pass his comments to the Board as he felt that they had reached an unsafe decision based on incorrect information.  The Specialist stated:

“Mr Shear has forwarded to me a copy of the letter that you sent him dated 27 September.  I was completely amazed to read the content of this letter.  It makes a number of prejudicial comments about the care of this patient received in our clinic…

For your information and that of anybody else with whom you will deal, I wish to emphasise that our clinic provides care which is indeed evidence based and provides care, including graded exercise and graded activity programmes as well as cognitive behavioural therapy…

Thus far in my assessment and evaluation of this patient, from the care of several hundred such patients, has not indicated a need for specially supervised programmes, but my own guidance is very closely based on the evidence in the published literature.” 

33. Mr Shear invoked stage 1 of the Internal Disputes Resolution (IDR) procedures on 5 February 2002.  The Employer asked BMI on 15 February 2002 for advice on how to respond to the Specialist. 

34. Mr Shear wrote to the Employer again on 13 August 2002 having not received a substantive decision under stage 1 of the IDR procedure.  He reiterated his grounds of appeal as:

· Both he and the Specialist considered that he fully satisfied the conditions laid down by the scheme rules for medical retirement;

· He had been refused medical retirement on the basis of BMI’s incorrect information to the Employer;

· The Employer had accepted inexpert advice over expert opinion; and

· There was a conflict of opinion between the Specialist and BMI over the prognosis of his condition.

35. The Employer gave a stage 1 decision to Mr Shear on 13 September 2002 and accepted Mr Shear’s letter of 13 August as a request to go to stage 2.  Mr Shear however, completed a formal stage 2 application on 30 October 2002 stating  the grounds for his appeal to be:

· The Specialist had felt that the Board had made an unsafe decision based on incorrect information;

· The Board did not contact the Specialist for further information about his treatment;

· BMI had made specific reference to CBT.  Aside from the fact that this treatment had already been considered and deemed inappropriate this treatment is not widely available in the UK. 

36. Mr Shear’s case was reviewed by Dr Sheard as part of stage two of the Scheme’s IDR procedure.  Dr Sheard stated that despite the information gathered by BMI, that submitted by Mr Shear in support of his Appeal and presented by Mr Shear at the Appeal Board, it was not clear that he had received treatments of the kind identified by the Board.  He added:

“I have reviewed Professor Pinching’s letter of 4 April 2001 in support of Mr Shear’s Appeal.  This outlines his functional incapacity and that Mr Shear’s illness had been going on long enough for ill health retirement to be appropriate by normal criteria.  This report does not mention treatment options considered or used.  This report was seen by the Appeal Board as part of their decision making process.

I believe that Professor Pinching’s letter of 9 October 2001 somewhat undermines Mr Shear’s statement that “one of the treatments referred to in the Board’s decision (Cognitive Behavioural Therapy) is not currently available for people in the UK with CFS”.  It is clear that Cognitive Behavioural Therapy is available and that Mr Pinching’s department provides the same.  I also cannot accept Mr Shear’s statement that this treatment is “not currently widely available in the UK”.  It is.  That said, waiting lists for the same can be extremely lengthy.  It is clear that Mr Shear’s specialist supports the contention that this 47 year old gentleman with a five year history of chronic fatigue syndrome is permanently incapable of carrying out office based work.  The specialist is an eminently qualified individual with considerable experience of the condition.  His opinion must be considered as informed.  The Appeal Board consisted of two highly experienced occupational physicians.  One is indeed the current President of the Faculty of Occupational Medicine.  They had available a considerable amount of medical information gathered during this gentleman’s ongoing sickness absence, request for ill health retirement and subsequent appeal.  They also had the opportunity to meet with Mr Shear who presented as a '‘cheerful, articulate individual who had no difficulty in cognition during the consultation.  He attended alone having travelled by bus and tube to our offices”.  At the Board he described “his concentration as being reasonably good and appears to be able to use a computer for several hours at a time”.  He indicted he “tries to take a walk on most days between 1 ½ to 3 miles.  He described undertaking three days of heavy manual work in his garden and although expected to suffer thereafter did not.”  Therefore, despite the duration of his symptoms, the Board was of the opinion that in view of the positive features of his case, i.e. the recent ability to carry out three consecutive days of heavy exercises with no ill effects and his ability to use his computer for a few hours at a time, that “it may not be too late for Cognitive Behavioural Therapy to produce a beneficial outcome”. The Board therefore did not consider that all reasonable treatment options had been explored and therefore did not consider Mr Shear met the criteria for ill heath retirement on the basis of permanent ill health.

I have spent some time reviewing this gentleman’s medical records as we hold them.  I note that on 27 June 2001, Professor Pinching indicated that “my first assessment was the first time this patient has had an appropriate specialist assessment for his condition”.  It is clear that Professor Pinching was first approached as part of the Appeals Procedure.  Professor Pinching provided a report dated 4 April 2001 in support of his case.  This would suggest that prior to this period, Mr Shear had not had the specialist management intervention.  Despite this, Professor Pinching was willing to support the contention that Mr Shear had a permanent medical condition.  I find this somewhat confusing.

In any event, having reviewed all the evidence, I believe that the Appeal Board’s decision not to support ill health retirement is “reasonable”.  However, if you wish I will be delighted to write to Professor Pinching, with Mr Shear’s consent, to confirm what, if any, treatments in the form of graded exercise programme or Cognitive Therapy Mr Shear has yet received.  More importantly, I will also identify what treatments he had had at the time his request for ill health retirement was declined and at the time of the Appeal Board assessment.”    

37. The Cabinet Office provided a Stage 2 decision on 14 February 2003.   It concluded that BMI and the Board properly considered Mr Shear’s medical retirement application and dealt with it in accordance with the established medical appeal process.  It was satisfied that BMI and the Board fully considered the medical information available to them and that Mr Shear had adequate opportunity to present any further evidence he felt relevant.  It identified a shortcoming in that neither the Employer nor BMI had replied to the Specialist’s letter of 9 October 2001 and directed that the Employer respond to the Specialist’s letter. The Chairman of the Board did this on 23 May 2003. 

MR SHEAR’S SUBMISSIONS

38. It was misleading to say he was negative about a return to work.  Because of his condition it is impossible for him to say when he is likely to have a good day.

39. BMI give no reason for their belief that the long-term prognosis is favourable.  This view opposes all published material on ME.  At no time has he been examined by a representative of BMI who would have detailed knowledge of his condition or its treatment.

40. The treatment options referred to are only available at a specialist treatment centre and he has already been fully assessed to see if he could derive any benefit.  Regarding the CBT, detailed research on behalf of the Chief Medical Officer showed that not only if this treatment wholly ineffective for the vast majority of ME sufferers but that in a small percentage of cases (22%) this treatment was actually detrimental.

41. Regarding the Cabinet Office determination of 14 February 2003, he did not tell the Board that he worked in his garden for three days a week doing heavy exercise.  He had said that his garden had been badly neglected because he was unable at most times to do any work in it.  He did not say that he walked most days but that he took short walks when able to do so.  He did not say he was able to use a computer for several hours at a time.  Only on a good day is he able to use the computer for about an hour.

42. The Specialist has raised concerns about the Board’s lack of specialist knowledge leading to them considering inaccurate information.   

43. The summary of Dr Wallington’s report provided in the IDR response by Cabinet Office is inaccurate and misleading.

44. Dr Wallington seemed to be under the impression that a course of graded exercise had not been undertaken.  However, Dr Sturridge’s report of 25 January 2001 did state that exercise programmes had failed to improve his symptoms and this would suggest that the Board were either not given the full information or failed to take it into account.

45. At no time during the appeal procedure was he made aware that CBT was even being considered, let alone that it was the main reason for BMI’s refusal to grant a certificate confirming the permanence of my illness.  Since this fact had never been disclosed to him he has been denied the opportunity to conduct an effective appeal and confined the evidence he submitted to matters of general prognosis for his condition.  No mention was made of CBT at the Appeal Hearing and if it was such an important factor in his application being rejected was he not given an opportunity to comment.  By relying on CBT as the main reason for rejecting his application the rules of the Scheme have been ignored.  

46. The ‘Guidance Notes On Medical Aspects of Benefits’ define at note 5.3.1:

“The criteria for medical retirement are that an individual is prevented by ill health from discharging his/her duties and that the ill health is likely to be permanent.”

and the same Guidance Notes define ‘likely’ as:

Likely means ‘on a balance of probabilities’.   

47. The permanence of the ill health does not therefore have to be ‘beyond reasonable doubt’ but rather has to be more likely than not.  The effect of treatment should be taken into account when considering the incapacitating effects of a condition but only standard treatments currently widely available in the UK should be considered and the chances of a successful outcome should be taken into account.

48. CBT is not a ‘standard treatment currently widely available in the UK’ and should not therefore have been considered by BMI when determining if a certificate of permanence should be issued.

49. When this point was raised during the IDR proceedings the only response he received from Cabinet Office was ‘CSPD understand that this treatment is widely available in the UK, although unfortunately, waiting lists for it are long’, but no evidence was provided in support.

50. The Chief Medical Officer’s CFS/ME Working Group stated CBT to be currently unavailable or very difficult to obtain.

CONCLUSIONS

51. My first observation is that the Minister has not received a medical certificate acceptable to him stating that Mr Shear’s ill health is likely to be permanent. Until such a certificate is provided then no retirement on medical grounds can occur.  The closest any doctor has come to providing the certification needed under the Scheme’s provisions is a Statement from the Specialist in April 2001 who said he was not convinced that any measure adopted at that stage and in Mr Shear’s particular situation was liable to produce a major improvement in his functional level in respect of work in the foreseeable future. He went on to say that it is quite evident that Mr Shear is unable to work through reason of ill health and that his reduced level of functioning and his illness have been going on long enough for ill health retirement to be appropriate, by all medical criteria. That was not a certificate in the terms required by the scheme.

52. The real dispute seems to be about whether such a certificate should have been provided and particularly whether that should have been the outcome of the Medical Board.  The criteria of the particular Scheme rests not so much on how long the ill health has been going on but on whether the ill health is likely to be permanent. 

53. I can understand that the Medical Board’s decision which suggested that some treatment options had not been tried was drafted in a way which caused a reaction from the Specialist who interpreted it as critical his treatment programme.  But the Specialist’s reaction came after the appeal process had run its course and was in any event directed more to justifying his treatment plan than in addressing the question of permanence.  Whilst as a matter of professional courtesy a response should have been sent to him I do not see that further approach as providing the evidence needed to reach a different decision as to whether medical retirement should have been granted. 

54. The evidence before BMI when it considered Mr Shear’s application and provided its opinion to the Employer in February 2001 did not support the view that it was more likely than not that his condition would be permanent.  On the basis of that evidence and the medical advice I can see no cause to criticise the decision that Mr Shear did not meet the relevant criteria.

55. The Board appointed to consider Mr Shear’s application on appeal considered all medical evidence which included:

· medical reports prepared to date;

· the Specialist’s report dated 4 April 2001;

· notes of the meeting held with Mr Shear on 21 August 2001.  

56. Mr Shear is concerned about the interpretation placed on information said to have been provided by him at the meeting held on 21 August 2001. He disputes that he made the statements attributed to him.  

57. Mr Shear also states that he was not made aware that his application had been rejected because of the availability of treatment options and says he has been denied effectively appealing as a result.  While he may be right in saying that he was not in a position to dispute the Appeal Board’s understanding before they made their decision he was able to raise this as an issue during the IDR proceedings.  The advice received in the course of considering his IDR application was that CBT was available through the UK but with a likely long waiting list.  The Guidance notes use the term ‘widely available’ when advising whether account should be taken of the likelihood of treatment bringing about such improvement as to result in the condition not being permanent. 

58. I doubt whether ‘widely available’ is to be interpreted in a geographical sense.  Rather the guidance notes mean – or should be taken to mean – that account should not be taken of treatments which are not available with relatively easy access.  Issues of geography may indeed be a factor but so too are issues of scarcity of suitably qualified practitioners.

59. I, and Mr Shear and his advisers do need to bear in mind that the Guidance which CSP has issued has no statutory force.  The key words are to be found in the Rules of the scheme which make no reference at all to available treatments.  The question to be answered is whether the ill health which prevents him from discharging his duties is likely to be permanent.  If such ill health is likely to be improved, as a result of treatment, so that he can resume his duties then the view might well be taken that the ill health is not likely to be permanent.  If the member is for whatever reason unlikely to be able to access such treatment then his ill health is unlikely to be improved by the fact that such treatment would possibly benefit him.  Professor Pinching has made clear that within his clinic such treatments were available and I see no reason why in this particular case their existence could not properly be taken into account.

60. As I have noted Mr Shear was able during the IDRP process to set out his argument that the medical advice was wrong to suggest that his condition was likely to improve if some treatment options were pursued.  That the IDRP decision maker was not persuaded by that argument does not mean the decision should thereby be criticised.

61. There does to my eye seem to be evidence on which the decision maker could reach a view that Mr Shear’s condition was not likely to be permanent.  Were I myself to be taking the decision I may have given more weight to Professor Pinching’s opinions than appears to have been done by those charged under the Rules with taking the decision.  But the decision which has been taken lies within the margin of appreciation which should be allowed to the decision maker.  The decision is not perverse in the sense of being one which no reasonable decision maker could make.

62. The complaint is, therefore, not upheld. 

DAVID LAVERICK

Pensions Ombudsman

19 June 2006
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