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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr P Cornish

Scheme
:
The Timken UK Staff Pension Scheme (the Timken Scheme)

Administrators
:
Aon Limited (Aon)

Employer
:
Timken UK Limited (Timken)

MATTERS FOR DETERMINATION

1. Mr Cornish says that, as a result of maladministration by Timken and Aon, he was not provided with answers to his questions in time to enable him to make an informed decision about whether to transfer his accrued benefits into the Timken Scheme as part of a bulk transfer from a previous occupational pension scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mr Cornish was previously a member of the Ingersoll-Rand Holdings Ltd Retirement Benefits Plan (the IR Plan) during his employment with Torrington Co. Ltd.  Mr Cornish’s employment was transferred to a subsidiary of Timken in 1997.

4. On or around 4 January 1999, Mr Cornish and his colleagues were issued with a notice as to their pension options regarding the IR Plan. The options available were:

· To remain deferred members in the IR Plan and not to transfer their accrued benefits into the Timken Scheme;

· To transfer their IR Plan benefits into the Timken Scheme; or

· To transfer their IR Plan benefits into a personal pension scheme.

Members were given until 29 January 1999 to decide which option to take.

5. The statement given to Mr Cornish setting out the above options stated that, if he transferred his IR Plan benefits into the Timken Scheme, he would be provided with a service credit of 20 years and 4 months.

6. On 6 January 1999, Mr Cornish wrote to Mr Jones, Personnel & Services Manager for Timken.  Mr Cornish said:

“The information I require to enable me to make my decision about my Ingersoll-Rand preserved pension is:-

1.
What pension would Ingersoll-Rand give me if I retire at age 59 in May 2000?  This calculation should take account of the pension I transferred in from my employment with SNFA.

2.
What pension would British Timken give me if I retire at age 59 in May 2000, based on my being in the BT pension scheme since 1.12.97 only?

3.
What pension would British Timken give me if I retire at age 59 in May 2000 and have transferred my preserved I-R benefits into BT?

I need this information to make the decision for which you are asking for an answer by the end of this month.”

7. Formal presentations were given of the options available to members by Aon and Timken on 7 January 1999.  Following the presentation, Mr Cornish met with a representative of Aon.  A note made of that meeting by Aon records:

“[Mr Cornish] talked about his plans for early retirement and, in particular, whether consent would be granted.  His thoughts are that he wants to retire very shortly and that it seems unlikely that British Timken will support his early retirement.  I suggested that he should contact Ingersoll Rand’s actuary (…) and find out exactly what his rights to early retirement were as a deferred pensioner.

The question was also asked how the FPS was calculated with the three year average.  Is it based on tax years or on 36 consecutive months’ earnings?

Finally, there was a general request for guidance on AVC contributions. …”

8. Aon explains that an early retirement factor of 3% per annum would apply to the Timken Scheme pension plus any pension resulting from the service credit granted as part of the transfer under the above offer.   However, for accrued benefits transferred at a later date (ie. outside the above offer), the transfer value would secure a fixed pension, payable at the Timken Scheme’s normal retirement age (NRA) of 65.  An early retirement factor of 10% per annum would be applied to this pension.  Aon says that the reduction is greater because it is applied to the pension at NRA (which effectively includes revaluation to NRA) rather than to the scale pension accrued to the early retirement date, to which the 3% per annum reduction is applied.  Mr Cornish’s solicitors say that Aon’s explanation as set out in this paragraph, was not provided in January 1999.

9. Aon says the first it knew of Mr Cornish’s request of 6 January 1999 was when it received an email from Mr Jones, which was dated 27 January 1999.  The email said:

“One of our managers, Peter Cornish, is considering early retirement in May 2000 at 59 years of age.  I would point out that we have informed him that we do not currently see ourselves giving consent.  Nevertheless he is asking for some figures in respect of what his pension will be in each of the three following cases,

1.
Pension from his Ingersoll Rand preserved benefit inclusive of transferred in past benefit from SNFA

2.
Pension from the BT scheme for service from 1.12.97 up to May 2000

3. Pension from the BT scheme if it includes the transferred in preserved benefit from the IR scheme”

10. On 28 January 1999, Mercer, the administrators for the IR Plan, sent retirement estimates to Mr Cornish by fax.  The estimates were for early payment of deferred benefits from the IR Plan (ie. on the assumption he did not transfer his accrued benefits) as at 21 May 2000 (at age 59) and 21 May 2001 (at age 60).

11. Mercer estimated pensions of £6114.24 per annum for retirement in 2000 (with an early retirement factor of 51.4%), or £6827.88 for retirement in 2001 (with an early retirement factor of 57.4%). 

12. In early February 1999, Mr Cornish was provided with part of an email which included the following information:

“As for Mr Cornish, I have made similar calculations based on earnings of £33,000 although there is the complication in that he has a transferred in benefit in the Ingersoll-Rand Plan from SNFA.  Having said this, you may recall that it has been agreed that a guarantee will be given in respect of such transfers-in that the additional benefits will not be lower than the fixed benefits previously quoted.  Consequently, I have ignored this benefit and the service credit it would carry with it in the Timken scheme in the following calculations.

If price inflation averages 3% p.a. then his pension from the Ingersoll-Rand Plan will be £8,265 at 65.  If inflation averages 4% p.a. then it will be £8,647.  However, if he transfers, then his pension will be determined by the service credit (of 17 years and 0 months; the transfer-in is ‘worth’ 3 years and 4 months) and his Final Pensionable Salary in the Timken scheme.  If I use a final Pensionable Salary of £29,636 (ie. £33,000 less £3,364) then this produces a pension from the service credit of £6,717.

What this means is that his Final Pensionable Salary would have to increase from its current level by a total of 23% (with 3%p.a. inflation) or 29% (with 4%p.a. inflation) between now and his 65th birthday (i.e. by 21/5/2006) in order to equal the [IR Plan] pension. 

Again, it is difficult for me to comment.

Mr Cornish has asked for information about retirement on his 59th birthday.  If the company is not prepared to support his retirement (whereby he would benefit from the generous early retirement factors in the Timken scheme) then the terms from the Ingersoll-Rand Plan are attractive; if he were to transfer then he would require a very substantial salary increase (his Final Pensionable Salary would need to be over 15% higher) in order to match the terms.

However, if the company were to support his retirement, then he is better off by transferring even if his Final Pensionable Salary remains unchanged.

As you can appreciate, the company’s attitude is crucial as are Mr Cornish’s intentions with regard to retirement.  Also, Mr Cornish should satisfy himself that the generous early retirement terms from the Ingersoll-Rand Plan will definitely apply to him as a deferred pensioner.  I have assumed that a 0.3% reduction for each month early is applied to his deferred pension revalued to his 59th birthday.”

13. Aon states this email was provided to Mr Jones on 2 February 1999.

14. In the meantime, however, Mr Cornish had written to Mr Jones on 1 February 1999 referring to his request of 6 January 1999 and saying:

“As it has apparently not been possible to obtain the requested information by the 29.1.99 deadline for the transfer decision, I must now make my transfer decision without the full facts.

On this basis, I will elect to keep my preserved pension with Ingersoll-Rand.

However, if, upon receipt of the requested information, the answers indicate that had I had them by 29.1.99 I would have opted to transfer my preserved Ingersoll-Rand pension into the British Timken scheme, then I expect and would require to be able to make the transfer at that time and under the terms of the offer now prevailing and with no loss of benefit as a result of it then being a late transfer.”

15. Mr Cornish says he made this decision because, during presentations made regarding the transfer offer, it was suggested that, for members within a few years of retirement, it would probably be advisable not to transfer.

16. Mr Cornish says that the only response he received to his letter of 1 February 1999 was a verbal comment from Mr Jones made some days later, to the extent that he did not think it would be a problem to give Mr Cornish the option he sought.

17. Aon points to the fact that, following receipt of its email of 2 February 1999, Mr Cornish made no further contact and Aon assumed the matter to be closed. Mr Cornish says that this was because he had been given no indication that he had the opportunity to reconsider his decision.  He says:

“Aon’s email response did not directly answer my two questions regarding pension values from the British Timken scheme, raised further questions and was not fully understood by me.  However, all that appeared of no consequence at the time, as the deadline had passed, I had given my decision and time had completely run out in which to obtain answers and a proper understanding.  However, had I been told that I could reconsider my decision, then I would have sought to obtain answers and a complete understanding of Aon’s response.”

18. In November 1999, Mr Cornish wrote to Mercer saying he was contemplating taking early retirement, at the earliest on his 59th birthday, or 12 months later at the latest.  In January 2000, Mercer wrote saying the trustees of the IR Plan had consented to his request to take early retirement on or after 21 May 2000.  Mercer provided an estimated pension of £6769.08 per annum at 21 May 2000, taking into account an early retirement factor of 57.5%.  Mr Cornish comments, through his solicitors, that the estimated pension was very similar to that quoted in January 1999 for retirement in May 2001 but markedly different from that quoted then for retirement in 2000.

19. In April 2000, Mr Cornish wrote to Timken indicating that he wanted to take early retirement on or after 31 December 2000.  He also asked for confirmation that, if it proved it would have been beneficial for him to transfer his IR Plan benefits into the Timken Scheme as part of the bulk transfer, that he effectively be allowed to make the transfer retrospectively and be subject to the same beneficial terms.  In May 2000, Mr Cornish was told that the beneficial transfer terms would not apply to him and that, if he was now to transfer his IR Plan benefits to the Timken Scheme and then take early retirement at age 59, those transferred in benefits would provide an early retirement pension of £5786.16 per annum.  Mr Cornish entered into discussion with Timken, including Mr Jones, regarding his pension.  Mr Jones corresponded with Aon and in February 2001, confirmed to Mr Cornish that Timken would not be prepared to pay the additional amount to augment Mr Cornish’s benefits to the level which he would have received from the Timken Scheme had he transferred his IR Plans benefits in January 1999.

20. Mr Cornish eventually took early retirement from Timken on 30 March 2001.  He has asked that the answers to his three questions be provided based on that date of retirement, to enable him to judge what would have been the better option for him.

21. Aon has advised me that, based on Mr Cornish’s pensionable salary in January 1999, had Mr Cornish not transferred in his benefits from the IR Plan, his early retirement pension from the Timken Scheme would have been £807.13 per annum at age 59.  With his IR Plan benefits having been transferred in to the Timken Plan, Mr Cornish’s early retirement pension from the Timken Plan would have been £7371.76 per annum at age 59.

22. Consequently, the answers to Mr Cornish’s questions, as set out in paragraph 60 above, are:

22.1. “What pension would Ingersoll-Rand give me if I retire at age 59 in May 2000?  This calculation should take account of the pension I transferred in from my employment with SNFA.”  Answer £6114.24 (paragraph 11).

22.2. “What pension would British Timken give me if I retire at age 59 in May 2000, based on my being in the BT pension scheme since 1.12.97 only?”  Answer £807.13 (paragraph 21).

22.3. “What pension would British Timken give me if I retire at age 59 in May 2000 and have transferred my preserved I-R benefits into BT?”  Answer £7371.76 (also paragraph 21).

23. From paragraphs 22.1 and 22.2, it can be seen that an estimated total pension for Mr Cornish retiring at age 59 without transferring his IR Plan benefits into the Timken Plan was £6921.37 as at January 1999. 

24. Aon has further advised me that Mr Cornish’s early retirement pension from the Timken Scheme on his retirement at the end of March 2001 was £1509.48 (with no transfer).  When combined with the deferred benefit offered by the IR Plan at age 60 (paragraph 11), this gives an approximate pension of £8337.36.  Had Mr Cornish transferred his IR Plan benefits into the Timken Scheme, this same pension would have been approximately £10953.  The figures provided by Aon are for Mr Cornish’s actual retirement on 31 March 2001, whereas Mercer had quoted figures for retirement on Mr Cornish’s 60th birthday, which was in May 2001.  This could have an effect on the precise figures, but it is sufficient to indicate the approximate difference in potential pensions.

25. Aon notes that Mr Cornish received a substantial salary increase in the 2000/01 year (the overall approximate amount being £34,500), to such an extent that it would have been a major consideration had it been known when he was required to make the decision in early 1999.  The figures provided by Aon in paragraph 21 do not take the pay-rise into account, while those provided in paragraph 24 do.

26. Mr Cornish has sought to persuade me that, if he had been in full possession of the complete information that he had requested in January 1999, there was a strong possibility that he would have succeeded in negotiating early retirement from Timken at that point.  He says that this was because there was – in effect – no change in his circumstances between January 1999 and the time he secured early retirement.

27. He has further emphasised that in January 1999, when he was originally required to make the decision about whether or not to transfer his accrued benefits into the Scheme, he could not have known about his significant salary increase in 2000/2001.  He says that this salary increase was granted on the basis of his particular situation: namely that he had not taken early retirement at that point and Timken was refusing to support any deal on the benefits to be secured from the transfer.  

CONCLUSIONS

28. I note that this matter has come to me only after Mr Cornish has been able to establish retrospectively what would have been the best option for him to have selected some years previously.  

29. When Mr Cornish asked his three questions, they were addressed to Mr Jones – they were not addressed directly to Aon.  It seems that Mr Jones did not pass these questions on to Aon until 27 January 1999 – some two days before the deadline by which Mr Cornish was required to make his decision about whether to transfer his benefits.   27 January 1999 was a Wednesday and Aon responded to the questions on 2 February 1999 which was the following Tuesday.  In terms of the time taken by Aon, I see no cause for criticism despite the difficulty that this caused for Mr Cornish. 

30. The fact that the request was not passed on to Aon for some 21 days from when Mr Cornish made the request to Mr Jones is a significant factor.  This was not the fault of Aon.  Rather the fault lies with Mr Jones, on behalf of Timken.  I have been given no reasonable explanation for this delay, which I consider to be excessive, considering the time frame within which members were asked to make an important decision.  I consider this delay to be maladministration on the part of Timken.

31. The email from Mr Jones essentially set out Mr Cornish’s three questions.  Mr Cornish had obtained the answer to first question directly from Mercer before 29 January 1999.  Nevertheless, in respect of the first question, Aon set out the pension that Mr Cornish could receive from the IR Plan depending on the rate of inflation.  Aon then indicated that, for Mr Cornish to obtain a similar pension from the Timken Scheme based solely on the transferred-in benefits, Mr Cornish would need a significant salary increase from Timken.

32. In respect of the second and third questions asked by Mr Cornish, Aon simply suggested that, whether it was a better option for Mr Cornish to transfer depended on whether or not Timken would be prepared to consent to his taking early retirement and whether the generous early retirement terms in the IR Plan would apply to him as a deferred pensioner.  In other words, Aon did not provide any estimated figures, simply an opinion.

33. That was not what Mr Cornish had sought.  Neither his letter to Mr Jones, nor Mr Jones’ email to Aon, asked for an opinion as to whether it was better for Mr Cornish to transfer.  Mr Cornish simply wanted figures to enable him to make a direct comparison.  Obviously, where early retirement requires consent, this is a separate issue, but I see no reason why estimated figures could not have been provided to Mr Jones and/or directly to Mr Cornish, with the appropriate qualifications.

34. From what I have seen, on receiving Aon’s email in February 1999, Mr Cornish took no action.  He says this is because he received no indication that he would be able to reconsider his options, although this does not seem to be consistent with his suggestion that Mr Jones told him he would be able to do so.  However, I can accept that, given Mr Cornish had already submitted his decision about the transfer offer and that the deadline had already passed, he may have simply formed the view that he would wait until retirement before returning to the subject.  In light of this, I see no reason to dispute that, had Mr Cornish received the email from Aon before the January deadline, he would have acted upon it.  

35. Attempting to ascertain what his actions might have been is somewhat speculative but I have no reason to doubt that Mr Cornish would have pressed Aon for actual figures, rather than opinion.  With the benefit of hindsight, it is clear that Mr Cornish would have benefited to a greater extent by choosing to transfer his benefits from the IR Plan to the Timken Scheme when he had the opportunity to do so in early 1999.  

36. However, Mr Cornish would have needed to take his decision, not with the benefit of hindsight but on the basis of his understanding that consent to early retirement was not likely to be forthcoming from Timken. There is indeed evidence that any such consent would be unlikely to be granted in early 1999.  I see no reason why Mr Cornish could expect or rely on the position changing at some future date.  On that basis it seems to me improbable that he would have sought to transfer his benefits.  I am not convinced therefore, that had Mr Cornish been provided with the information he actually sought that he would (without the benefit of the hindsight now available) have selected a different option than in fact he did.  

37. In light of the above conclusions, I do not regard injustice as having been caused to him by any delay in supplying him with the requested information.

DAVID LAVERICK

Pensions Ombudsman

26 May 2006
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