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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs Frusher

Scheme
:
FF Executive Pension Scheme

Respondents
:
Ms Dennis,  ("Pensioneer Trustee")

TDA Associates Limited 
(“TDA”)

MATTERS FOR DETERMINATION 

1. Mrs Frusher’s complaint is that Ms Dennis was negligent in the advice that she gave Mr Frusher when he transferred his pension arrangements from Equitable Life (Equitable) to a Small Self Administered Scheme (SSAS) as she failed to warn him that he would lose the benefit of life cover of approximately £130,000 on the transfer.  She also complains that Ms Dennis failed to manage or monitor the investments in the SSAS resulting in financial loss on investments of approximately £62,649.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS
3. Definitive Trust Deed dated 17 May 1999 between Frontier Print and Design Limited (“the Principal Employer”) and Roger Keith Frusher and Gillian Dennis (“The Pensioneer Trustee”) (“The Trustees”)

Clause 2.2 - The administration and management of the Scheme shall be vested in the Trustees who the Company has appointed to be the Administrator of the Scheme.

Clause 4.4 - “Pensioneer Trustee” means a Trustee of the Scheme who:

a) is approved by the Board of the Inland Revenue to act as such and 

b) is not connected with a Scheme Member as the Trustee or Employer.

Clause 15 – No Trustee of the Scheme shall be liable for breach of trust in respect of any act or omission on the part of himself or of any of his co-trustees or of any agent or servant employed by him or by any of his co-trustees ( whether or not such employment was strictly necessary or expedient) unless such act or omission was done omitted or concurred in by the Trustee who it is sought to make liable in bad faith or ( if the act or omission is the actor omission of an agent or servant ) such agent or servant was employed by such Trustee in bad faith.

Clause 17 – The Company shall indemnify the Trustees or any of them against all costs claims demands and liabilities and expenses whatsoever arising out of or in connection with any such act or omission as is mentioned in Clause 15 above unless such act or omission was done or omitted or concurred in by the Trustee who it is sought to make liable in bad faith or ( if the act or omission is the act or omission of an agent or servant ) such agent or servant was employed by such Trustee in bad faith. 

MATERIAL FACTS
4. Mr Frusher was the managing director of Frontier Print & Design Limited (the Company). He died in December 2001 and his widow, Mrs Frusher, who is the executrix and the sole beneficiary of his will, has been assisted in bringing her complaint by Mr Frusher’s brother, Mr Brian Frusher.

5. Mr Frusher was originally a member of a Company’s Group Pension Scheme with Equitable under policy number W0794 (the Group Scheme). The trustee of the Group Scheme was the Company and Mr Frusher’s name was given as the point of contact. The Group Scheme was a money purchase scheme which provided for a lump sum death in service benefit of three times basic pay at the date of death. The cost of this benefit was to be charged separately. Two options were given on the Scheme Application Form, one indicating that membership in respect of the lump sum would be compulsory for all employees and the other indicating that this benefit would be provided only for those employees who join the Grouped Scheme for pension benefits. There was a tick against this second option.

6. In 1997 Mr Frusher instructed Ms Dennis, an associate director of TDA “to investigate and report on various options available that become obvious from your examination of the paper work and structure of the existing fund.”  On 14 April 1997 Ms Dennis wrote to Mr Frusher acknowledging receipt of “instructions to investigate your own personal pension arrangements together with that for the Company.” The letter was written on TDA headed note paper, on which TDA was described as “Admin specialists in SSAS & Occupational Pension Schemes- Pensioneer Trustees”. Ms Dennis was registered with the Inland Revenue as a Pensioneer Trustee.

7. On 3 November 1997 Ms Dennis sent Mr Frusher a report (the Report) which dealt with the history of the Company’s pension arrangements and with its then arrangements with Equitable. The covering letter referred to charges by Equitable and suggested a meeting with Equitable once Mr Frusher had read the Report. The Report concluded with the recommendation that “The MD should have his own individual Scheme- and this is normally a SSAS”.  Although there was no specific mention in the Report of life cover under the Group Scheme, there was reference to life cover provision under the company’s former schemes.  Also mentioned was the fact that on transferring to the Group Scheme from the previous scheme in 1992, the members’ contracted out liabilities were paid into individual personal pension plans which accrued as protected rights and were intended to earn members an additional pension at state retirement age. 

8. On 30 December 1997 Equitable wrote to Mr Frusher following a meeting with him and Ms Dennis. There is no record of what was discussed at the meeting and neither Equitable nor Ms Dennis can recollect the discussion. The letter enclosed information on how Equitable’s portfolio With Profits Bonus system worked and particulars of Equitable’s money purchase scheme pension product. The letter referred to a further meeting in January 1998. There are also no details available of whether that  meeting took place.

9. On 16 March 1998 Ms Dennis wrote to Mr Frusher with details of the administration and other charges of TDA and enclosed a copy of TDA’s Agreement for Services as Administrator for both Mr Frusher’s SSAS and for the Group Scheme. The Agreement was signed by Ms Dennis on behalf of TDA and by Mr Frusher on behalf of the Company. Mr Frusher also signed a letter confirming, on behalf of the Company, agreement to the administrative and Pensioneer Trustee charges. Ms Dennis did not go on to have any involvement in the administration of the Group Scheme. 

10. On 27 April 1998 Mr Frusher completed an application form for a SSAS which he signed on his own behalf, as employee, and on behalf of the Company, as employer. The employer’s application form stated that the annual employer’s contribution did not incorporate premiums to an Insurance Policy and the employee’s form authorised Ms Dennis to contact Equitable.

11. On 31 May 1998 the Board of the Company met and, according to the Minutes of the meeting 

“approved the decision to set up a SSAS for the sole purpose of providing relevant benefits for….. Mr Frusher and also agreed that Mr Sweetman should be appointed as a trustee of the existing Company Money Purchase Scheme with Equitable Life.”  

Mr Sweetman was also a director of the Company. 

12. An Interim Trust Deed was executed on 16 July 1998 by the Company and by Mr Frusher and Ms Dennis, establishing the SSAS and a Definitive Trust Deed was executed on 17 May 1999. 

13. In June 1998 Ms Dennis and Mr Frusher signed a Discretionary Portfolio Management Service Client Agreement appointing Matheson Investment Limited, (Mathesons), now Prudential Bache, as discretionary manager of the portfolio of investments in Mr Frusher’s Executive Pension Scheme. The service offered by the agreement was designed for those clients who wanted Mathesons to manage their portfolio of investments on a discretionary basis. This meant that Mathesons could buy and sell investments on behalf of Mr Frusher and Ms Dennis at their absolute discretion and without the need for their prior consent. The agreement specified that Mathesons aimed to achieve a return balanced between income and capital growth, based on a moderate level of risk for the overall portfolio. Valuation reports were provided by Mathesons to Ms Dennis and to Mr Frusher at regular intervals with additional market commentary. Mathesons say that Mr Frusher did not question or ask for explanations of the investment strategy being followed.  

14. On 18 September 1999 Ms Dennis wrote to Equitable to say that the Inland Revenue had given approval to allow Mr Frusher’s arrangement under the Group Scheme to be transferred into the SSAS. She asked for the necessary forms to arrange for the transfer in cash. On 17 February 2000 Mr Frusher signed a Transfer Value Form and there followed further letters between Ms Dennis and Equitable concerning the information and forms required. The Transfer Value Acceptance Form, completed by Ms Dennis, includes reference to Mr Frusher’s protected rights policy with Equitable number V0204534.

15. In March 2000 Mr Frusher left the Scheme and took a transfer value of £122,527. A cheque for the transfer value was issued to Ms Dennis by Equitable on 29 March 2000 and on 13 April 2000  £100,000 was invested with Prudential Bache leaving the residue on deposit with Barclays Bank in an account in the joint names of Mr Frusher and Ms Dennis.

16. Mr Frusher regularly received Billing Schedules and correspondence from Equitable concerning the Group Scheme and group life assurance. He completed the Contribution Schedules with details of the members names, identification numbers and contribution amounts. On the Contribution Schedule dated March 1998 next to his name he inserted the words “ TO BE WITHDRAWN FROM THE SCHEME”. 

17. The Group Money Purchase Scheme Reassessment Information Form, dated 31 December 1999 sent by Equitable to the Company asked for information concerning the current membership of the Scheme. It said that this was an opportunity “…to check that each member is in the correct part of the scheme for death in service benefits and that there are no changes that have not been notified to the Society..” The Schedule, completed by Mr Frusher, had details as at 31 December 1999 of the salary of 5 members and a blank against his name.

18. Until February 2000, although Mr Frusher’s name appeared on the Billing Schedules prepared by Equitable there were blanks next to his name for employer, employee and AVC contributions.

19. On 25 February 2000 Equitable wrote to Mr Frusher at the Company saying : 

“We are now in a position to provide information concerning the death- in -service benefits insured under your scheme. We are pleased to inform you that all members for whom details have been forwarded have been accepted on normal terms for death-in -service benefits based upon the last notified salaries and the scheme benefits in force at 31 December 1999. The cover and terms will be maintained by the Society until the members’ normal retirement age subject to being eligible for death-in- service benefits and punctual payment of premiums. A statement detailing the cost of the death-in-service benefits for the year commencing 31 December 1999 is enclosed.”  

20. On 13 November 2000 Equitable wrote to Mr Frusher at the Company’s address concerning the annual reassessment of the Group Scheme. The letter asked for up to date information to enable Equitable to prepare benefit statements for each member and contained the following statement: 

“Death in service benefits-…….. Please ensure that your existing premium for death in service benefits is maintained until the Society advises you of the new premium for the new scheme year……...”. 

21. On 22 March 2001 Equitable wrote to confirm that the annual reassessment had been completed and enclosed benefit statements to issue to scheme members. In April 2001 Mr Frusher completed details for Equitable which read “please note amendments to basic salary of members operative from 1/04/01. He then gave the names of 5 employees with salary details. His own name was not on the list. 

22. Early in 2001 Mr Frusher appears to have been disappointed with the administration of the SSAS as Ms Dennis wrote to him on the subject on 6 March 2001 and suggested a meeting to discuss matters. On 24 April 2001 Ms Dennis wrote to Barclays Bank (and also to other potential contractors) to see if they would be interested in taking over the role of investment manager. The letter said that the fund currently stood at £87,000, having decreased from £100,000 over the past year.  In the event no action was taken to alter the existing investment arrangements. 

23. By mid November 2001 Ms Dennis was made aware that Mr Frusher was terminally ill and was asked to find out the position with regard to his life cover. She contacted Equitable on 28 November and was informed that the cover on Mr Frusher’s life had ceased when he withdrew from the Group Scheme. She e-mailed Equitable on 6 December 2001 saying that Mr Frusher’s name had been omitted in error on the May 2000 renewal document and asked how to reinstate him. 

24. On 21 December 2001 Equitable responded explaining that Mr Frusher could not be included for death in service benefits unless the principal employer formally advised Equitable that all employees were covered. Ms Dennis passed on the information to Mr Sweetman and on 21 December he replied to Equitable. Equitable asked for some further information on 4 January 2002 but, sadly, in the meantime, Mr Frusher had died on 29 December 2001. 

25. As Mr Frusher did not have life cover under the Group Scheme, his widow did not receive the lump sum payment of approximately £130,000 that she had expected to receive. During January and February 2001 there were exchanges of emails between Ms Dennis and Mr Frusher’s daughter and a Mr Sutton on behalf of Mrs Frusher, concerning the issue of life cover. In an email of 22 January Ms Dennis wrote 

“Unfortunately what happened is that when Roger TVout with his main entitlement the Contracted Out Portion was transferred out of the Group Scheme into a Personal pension. This is standard practice – all my paper work confirms that a personal pension was set up. I shall deal with Equitable in due course when the Death Certificate is finalised…….”. 

In a later email to Mr Frusher’s daughter of 22 February she said that : 

“Equitable transferred out the remainder of your Dad’s benefits i.e Contracted out portion known as Protected Rights after he chose to transfer out the basic entitlement to his SSAS. It was Equitable who made this decision- they transferred the benefit into a Personal Pension. This benefit remains there as either an additional pension or Life Cover for your Mum- depending on Equitable’s own Personal Pension arrangements. The money is not lost-but Life cover was clearly not an option. The whole purpose of setting up the SSAS was to allow your Dad to purchase a commercial Property which he was looking into before his illness. We had had a couple of discussions on this but nothing concrete. Taking out fresh Life cover within the SSAS was discussed but as previously mentioned your Dad and I assumed that with a retained benefit in Equitable Life cover was there. If they had removed him WITHOUT telling him which is now obvious- they are at fault.”

26. In her email of the same date Mr Frusher’s daughter said that after speaking to Equitable she had read the Group Scheme rules which were in her father’s filing with all other pension correspondence and these made clear that 

“death in service benefits were limited to three times basic pay at the date of death and that these benefits will be provided only for those employees who join the scheme for pension benefits”.

27. Mr Frusher’s protected rights had in fact been transferred to a Personal Pension Plan (number V0204534) with Equitable in March 1993. When he completed the necessary application forms for this Policy, he indicated that the lump sum benefit was to be paid on death to Mrs Frusher. He left blank the section dealing with life cover thus confirming that he wished to set up the policy in respect of the transfer value only. No further payment was made into the policy and no life cover was paid for or provided. Following Mr Frusher’s death, the value of the policy ( £23,339) was paid to Norwich Union to secure an annuity in favour of Mrs Frusher.

28. Mrs Frusher first made her complaint against Ms Dennis to the Financial Ombudsman Service in October 2002. She was referred to my office in June 2003 as she was told that Ms Dennis was not a regulated financial adviser and that the Financial Ombudsman Service therefore had no jurisdiction to consider the complaint.

SUBMISSIONS

29. Mrs Frusher says:

29.1 Mr Frusher would never have taken out the SSAS if he had known that he would lose his life cover. Alternatively he would have arranged replacement cover. He believed that he would continue to be covered under the Group Scheme and that this was separate from the SSAS. He “had no doubt in his mind that these were two separate entities” and knew that there was no life cover contained in the SSAS.

29.2 Mr Frusher was certain he still had life cover and that he had not cancelled it when he transferred his pension benefits. He reassured Mrs Frusher and her daughter on this point on several occasions shortly before his death and told his daughter the cover was with Equitable. He discussed the subject with his brother on a couple of occasions and while he did not go into specifics he spoke of the figure as being a six figure sum. He also told his brother v in broad terms about the SSAS but these were spoken about as being two separate matters. He told his brother that Mrs Frusher would become quite a rich person on his death as the SSAS investment which she would also inherit was also a six figure sum.

29.3 Ms Dennis gave Mr Frusher financial advice in respect of his personal pension arrangements and failed to point out to him, when he transferred to the SSAS that he would lose his death benefit. 

29.4 Ms Dennis failed as a professional trustee to manage or monitor the investments in the SSAS resulting in substantial losses to the investment fund. Mr Frusher did not liaise with the investment manager.

29.5 He relied on her advice and expertise in establishing and running the SSAS. He was a business man with no investment knowledge or expertise.

29.6 As a result of both these matters she has suffered huge anxiety and distress as well as considerable financial loss.

29.7 Ms Dennis’ actions, in seeking surrender values of Mr Frushers existing Life Assurance Policies amounted to administration and her actions before, during and subsequent to the establishment of the SASS constituted maladministration. 

29.8 There was continuity of contact between Mr Frusher and Ms Dennis between November 1997 when Ms Dennis completed the Report and April 1998 when Mr Frusher completed the application form for the SSAS.

29.9 Mr Frusher believed that following his transfer out of the Equitable Life Group Scheme, he continued to have Life Insurance cover with them. Ms Dennis (who promoted herself as “An Admin Specialist in SSAS & Occupational Pension Schemes” and who carried out a review of the Company scheme and subsequently established the SSAS, manifestly failed Mr Frusher by not identifying the loss of Life Cover on transfer out of the Group Scheme) was apparently of the same opinion.

29.10 Prior to 14 April 1998 the schedules from Equitable included Mr Frusher’s name together with payment details. In subsequent months only his name was shown on the schedule. Evidently this error on the part of Equitable Life was not noticed by Mr Frusher. This is borne out by the fact that in March 1999 he furnished Equitable with his name but no salary details which is hardly the act of someone who knew his name had been removed from the monthly schedules. 

29.11 Although his name was removed by Equitable in March 2000 and April 2001 Mrs Frusher does not accept that this was a mistake or that having moved from the Group Scheme Mr Frusher realised he was not covered. She suggests that other more possible scenarios are that as there was no change in his salary there was no alteration to notify or that he automatically copied the list from the last billing schedule and did not notice the absence of his own name or appreciate the significance. She says that Equitable accepts that Mr Frusher was never formally notified that his life cover would cease or that any advice was given to him on the consequences of his departure from the Group Scheme.

29.12 Ms Dennis never provided any written assessment to Mr Frusher identifying the Pros and Cons of leaving the Equitable Group scheme for a SSAS. Neither did she ever advise that in doing so he would forfeit his life cover. She merely says she “thought” he was still covered by Equitable. Ms Dennis as the Pensioneer Trustee should have identified this when setting up the SSAS. She did not do so which was maladministration. The complaint is therefore proven and should be upheld.

29.13 With regard to the SSAS, the OPAS adviser commented that the standard of service that one might expect from a Pensioneer Trustee had not been delivered. Once Ms Dennis was made aware of Mr Frusher’s illness, he observed that it was at this point that the professional trustee should have given maximum support. Providing proactive intervention and ongoing management might have reduced the losses and consolidated the SSAS assets for payment to the beneficiaries.

30. Ms Dennis and TDA say:

30.1 Ms Dennis dealt with the Revenue approval for the transfer of Mr Frusher’s benefits from Equitable to the SSAS and only became involved with Equitable when dealing with the transfer. Mr Frusher ran the Group Scheme. In the months leading up to Mr Frusher’s death she did not carry out any investigation into the to the SSAS and only became involved with Equitable when dealing with the transfer. Mr Frusher ran the Group Scheme. In the months leading up to Mr Frusher’s death she did not carry out any investigation into the Equitable Life Scheme as she did not have the paperwork or the authority to do so. Mr Frusher kept all of the paperwork in his office to which she did not have access. 

30.2 At the time of establishing the SSAS, life cover was discussed and Mr Frusher assured her that he was covered under the Group Scheme and would continue to be covered when he had transferred his entitlements from the Group Scheme. As she was not aware of the exact stipulations for the Group Scheme, was specifically told that she was not requested to assist or advise and, consequently knew little about it, other than its existence, she was not in a position to be aware that life cover might end when Mr Frusher’s transfer took place.

30.3 No evidence is available as to the conversation which took place with regard to the provision of life cover. The discussion took place at a meeting at Mr Frusher’s office before the SSAS was set up but the exact date is not known. 

30.4 It is quite usual for a SSAS member to continue to be included in a group scheme as a special member for the purposes of life cover only. As far as she was aware at the time, this is exactly what happened in Mr Frusher’s case.

30.5 The renewal of the Group Scheme took place in May 2001 and was completed entirely within the Company. Ms Dennis had no instructions in this regard. When it became clear that Mr Frusher did not have sufficient life cover she was asked to liase with Equitable to establish what had happened.

30.6 Once it was discovered that Mr Frusher’s name had been left off the renewal and that his cover had ceased when his entitlements had been transferred, she requested that Mr Frusher be replaced on the policy as his removal seemed to be because of a genuine error.

30.7 She does not have any paperwork concerning Mr Frusher’s protected rights policy.

30.8 Clauses 15 and 17 of the Definitive Trust Deed of 17 May 1999 provide that Ms Dennis is exonerated and indemnified in respect of liability for breach of trust except for actions taken in bad faith which is not part of Mrs Frusher’s case. 

Re: Administration and Management of SSAS 

30.9 Ms Dennis was not qualified to give and did not give Mr Frusher financial advice. From the outset and through his accountant Mr Frusher was informed that she was not a financial adviser.

30.10 Neither she nor TDA were responsible for the organisation of investments, the selection of an investment strategy or the giving of investment advice. Her role was simply to effect introductions and to facilitate the smooth transition of money between investments. She was not in a position to comment on the relative merits of the various investments that Mr Frusher decided on except to observe that they appear to have performed no better or worse than other investments of this nature during a difficult period. At the time of Mr Frusher’s death the investment portfolio had lost 26% over the period of 20 months and over the same period the market had dropped by 36 %. Mr Frusher received regular reports from the investment manager and could and did liaise with him directly as to the state of the investments.

30.11 The services offered by Ms Dennis and TDA as Pensioneer Trustee were described in Ms Dennis’ letter of 16 March 1998 and included all administrative work involved in the day to day operation of the Scheme, to attend all trustee meetings and other such meetings at the request of the client and to ensure that the SSAS complied with all statutory and Inland Revenue obligations. The role of a Pensioneer Trustee in the investment of a SSAS is to ensure that no investments are entered into which would breach Inland Revenue requirements. Beyond that the Pensioneer Trustee usually does not get involved in investment matters. The limits of Ms Dennis’ involvement were again made clear to Mr Frusher in her letter of 6 March 2001.

30.12 Ms Dennis introduced Mr Frusher to Mathesons and Mr Frusher decided to invest in them. She was not involved in this investment decision.

CONCLUSIONS

Jurisdiction

31. I can only consider and determine a complaint of maladministration concerning the act or omission of a person concerned with the administration of a scheme.  As neither Ms Dennis nor TDA were concerned with the administration of the Group Scheme I cannot investigate the actions or omissions of either of them regarding that Scheme even though, as Mrs Frusher says, Ms Dennis sought from that Scheme the Surrender Values of his policies.

32. TDA, through Ms Dennis, undertook  work in  setting up and administering the SSAS and this aspect of  Ms Dennis’ dealings with the matter do lie within my jurisdiction. But the decision to transfer benefits from the Group Pension Scheme into the SSAS cannot be seen as part of the administration of the SSAS. Nor can any failure on the part of Ms Dennis (and I make no finding in this regard) to ensure that Mr Frusher was fully aware of the consequences for life insurance purposes of leaving the Group Scheme.  To the extent that the administrator of the SSAS was involved in receiving the transfer there is, in any event, no criticism to be levied: the criticism made by Mrs Frusher lies in the advice allegedly given to Mr Frusher at an earlier stage to change his pension arrangements into such a form. I cannot see how, in giving any advice at that stage (if indeed she did), Ms Dennis or her employers can be seen as acting either as administrators of the scheme or as the Pensioneer Trustee on a Scheme yet to be established.  

33. In reaching this view I have not overlooked the reference to Ms Dennis being initially instructed to report on both Mr Frusher’s and the Company’s Pension Arrangements. But the commissioning of a report on the Company’s pension arrangements does not make her an administrator of the Company’s scheme. 

Life Cover

34. Under the terms of the Group Scheme, once Mr Frusher transferred his benefits out of the Scheme in March 2000, he ceased to be entitled to death benefit cover. However, there was the option of securing death benefit cover for employees who were no longer members of the Group Scheme, subject to the consent of Equitable and subject to payment of renewal premiums. There is no evidence that this option was taken up by Mr Frusher.  I am of course sympathetic to the situation in which this has left Mrs Frusher but cannot attribute her plight to failings on the part of the Respondents in their role as Pensioneer Trustees.

35. Ms Dennis was aware that there was no life cover in the SSAS and I am satisfied that Mr Frusher was also aware that this was the case. 

36. From the evidence it seems to me unlikely that Mr Frusher was expecting still to be subject to cover from Equitable. I can see no reason for Ms Dennis’ assertion that the omission of his own name from the Schedule he supplied to Equitable was a mistake. Far more likely is that he was aware that having moved out of the Group Scheme and not having paid any premium to Equitable he was not covered. Mrs Frusher says that this is speculation and suggests other alternative (but also speculative) scenarios. The important point, for the purpose of my determination, is that these actions by Mr Frusher related to the Group Scheme for which Ms Dennis had no responsibility as an administrator.  

Administration and Investment Management of the SSAS

37. Mr Frusher and Ms Dennis were both trustees of the SSAS and were jointly responsible for the way in which the SSAS was run.  They both signed the Agreement with Mathesons for the management of the investments and received regular reports from them. Mathesons were the professionals as regards investment decisions. This was a highly specialised field which is why people in Mr Frusher’s position enter into such discretionary agreements so as to give investment managers a degree of latitude subject to certain parameters. Within these parameters Ms Dennis had no more responsibility for the investment decisions than did Mr Frusher. 

38. If Mr Frusher was unhappy with the way that his investments were being managed then it was open to him to alter the arrangements. This is clearly something he was considering when he contacted Ms Dennis early in 2001. However, he made no change to the arrangements and it is therefore reasonable to assume that, on reflection, he was content to let the arrangement with Mathesons continue. Even though, as Mrs Frusher suggests, he was a business man with no investment experience he would still have been able to make a reasoned assessment as to whether his investments were being managed as he wanted. The fact that loss occurred does not necessarily mean that this was as a result of lack of care on the part of Ms Dennis. In the circumstances I do not uphold this aspect of the complaint.  

39. Overall so far as the complaint lies within my jurisdiction it is not upheld. 

DAVID LAVERICK

Pensions Ombudsman

21 September 2005
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