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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
A Powell

Scheme
:
PK Limited Pension Trust (the Scheme)

Respondents
:
Hanover Trustee Company Limited (Hanover)

MATTERS FOR DETERMINATION
1. The Applicant is aggrieved that Hanover failed to consider a distribution of death benefits upon the death of Mr Kutchinsky, her former partner, within the two years allowed under the rules and that as a result there is no possibility of any payment being made to her. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE TRUST DEED AND RULES DATED 18 OCTOBER 1993

3. The Scheme is governed by Deed and Rules dated 18 October 1993.

4. Clause 41 of the Scheme’s Rules provides

(a)
SUBJECT TO sub-clause (d) below any benefits on death which is directed to be paid in accordance with this Clause shall be held by the Trustees with power to pay or apply the whole or any part or parts of it to or for the benefit of such one or more of the Member’s Deferred Pensioner’s or Pensioner’s dependants (as defined in sub clause (c) below) and in such proportions as the Trustees may in their absolute discretion decide.

(b) Subject to sub-clause (d) below any part of any such benefit which is not paid  or applied pursuant to sub-clause (a) above within two years of the death of the deceased (which in this Clause shall mean the person by reason of whose death the benefit becomes payable) shall be used by the trustees UPON TRUST to pay or apply it forthwith to or for the benefit of such one or more of the deceased’s next of kin (as defined in sub-clause (c) below) or legal personal representatives and in such proportions as the Trustees shall in their discretion decide:

(c)
For the purpose of this Clause:

(i) ‘next of kin’ shall mean the person who would have been entitled (other than as creditors or the Crown) to succeed to the deceased’s estate (irrespective of amount) if he had died intestate and solvent

(ii) ‘dependants’ shall mean:

(A) the widow (or widows if the marriage was a valid polygamous marriage or widower of the deceased

(B) the deceased’s children step-children and remoter issue and the spouse’s widows and widowers of such children step-children and remoter issue

(C) the deceased’s grandparents and their children and remoter issue (other then the deceased and his children step children and remoter issue) and the spouses widows and widowers of such children and remoter issue

(D) any other person towards whose maintenance or education the deceased regularly contributed or made provision during a period ending with the deceased’s death

(E) any person nominated in writing by the Member to the Trustees and

(F) trustees (in their capacity as such) of any settlement under which any one or more of the individuals who are within any of the categories (A) to (E) above have a beneficial interest or are otherwise eligible for benefit

AND for the purposes of this definition a child en ventre sa mere at any relevant date shall be treated as a dependant if the child lives for thirty days after the birth:

(d)
If a member who is Controlling Director dies in Service on or after the age of 75 years any benefit on his death which is directed to be paid in accordance with this Clause shall be paid by the trustees either to the member's spouse or if he did not have a spouse at the time of his death to his personal representatives. 

5. The Trust Deed provides that 

(a) Two Trustees shall form a quorum at any meeting of the Trustees and unless this Trust Deed or any regulations made by the Trustees otherwise requires as decision of a majority of Trustees shall be binding on all the Trustees;

(b) A written resolution which is signed by a majority of the Trustees shall be binding although no formal meeting of the trustees has been held.

MATERIAL FACTS

6. The Scheme is a small self-administered scheme (SSAS) established by Deed dated 18 October 1993 with Paul Kutchinsky as the sole member. Mr Kutchinsky and his then partner, the Applicant, were appointed Trustees along with Hanover as Pensioneer Trustee.  

7. On 26 October 1993 Mr Kutchinsky had completed an expression of his wishes as to how any Benefits on death should be dealt with.  This stated:

“Whilst I appreciate that this request for the payment of benefits following my death is not binding on the trustees in any way, I would like the monies to be applied in the following manner:

Name of Beneficiary
`
Amount of beneficiary

Anna Louse Powell

100%”

8. Mr Kutchinsky died on 6 March 2000.  On 7 March the Applicant telephoned Hanover and stated that she had no interest in the money and that she would welcome family involvement.

9. The Trustees met on 26 September 2000 and considered the distribution of death benefits.  The Pensioneer Trustee stated:

“…Mr Kutchinsky’s expression of wish form indicated that death benefits should be paid to the Applicant.  The Applicant advised that she would wish at least some of these benefits should be paid to Mr Kutchinsky’s children.  The Trustees agreed that Paul may just have forgotten to amend his ‘Expression of Wish’ form or perhaps he had felt that his children were adequately provided for under the terms of his will.  The Pensioneer Trustee advised that the payment of death benefits was at the discretion of the Trustees and that the Trustees should take into account the last recorded wishes of the deceased member.”

10. On 20 April 2001 Hanover, with the agreement of the Applicant, requested assistance from their lawyers, White & Co.  A reply was received on 4 May 2001.  Hanover’s legal advisers discussed the complication of the Applicant being a Trustee and a beneficiary but not a member of the Scheme.  It recommended that bias could be removed by either appointing a replacement Trustee (although the lawyers suggested that this may prove difficult) or for the Trustees to obtain a legal opinion from them saying that acting in accordance with an expression wish was a proper exercise of their discretion.

11. On 2 May 2001 Mr Kutchinsky’s solicitor had written to Hanover:

“…Having known Paul for decades and prepared his Will just before he left the country and had his tragic accident, I am sure as I can be that he would have wanted as much as possible that his daughters would benefit from the Fund.” 

12. The Trustees met again on 23 July 2001 and the notes of that meeting record:

“It was agreed that the lump sum benefit should be split 50/50 to The Applicant and Mr Kutchinsky’s three children.”

13. However, no steps were taken to arrange for payment pending further investigations by both Hanover and the Applicant.

14. In December 2001, after correspondence with its lawyers, Hanover established that as there was no limit on the size of the children’s pensions which could be secured with the available monies there was no obligation to return any monies within the Scheme to the Employer.

15. At a meeting of the remaining Trustees held on 14 January 2002 the Applicant agreed to stand down from making decisions about the distribution of the death benefits.  She declared that she would remain at the meeting but in her capacity as a beneficiary and not as Trustee.

16. Hanover put forward a revised proposed distribution under which the Applicant would receive 75% of the lump sum and the three children would equally share the balance as well as receiving the pension payments. 

17. Hanover wrote to the Applicant and Mr Kutchinsky’s children on 18 January 2002 inviting comment on the proposal.  The mother of Mr Kutchinsky’s children objected to the proposed distribution and the matter was not settled before 6 March 2002.

18. The children’s mother expressing a strong desire that no payment should be made to the Applicant from whom Mr Kutchinsky had been parted for six years. She said the Applicant was pregnant with another man’s child. 

19. The Applicant telephoned Hanover before 6 March to say that she was seeking legal advice but made no other contact before that date.

20. On 26 June 2002 the Applicant telephoned Hanover saying she wanted to progress matters and requesting details of how legal costs would be dealt with if the matter went to court.

21. The Applicant’s advisers provided to her (on 17 July 2002) their opinion on the procedural aspect of death benefit distribution from the Scheme.  In summary they  stated:

· The powers and discretion vested in the Trustees were absolute and the trustees were not bound to give any reason or justification for any exercise of such power.

· The expression of wish form was not binding and account must be taken of Mr Kutchinsky’s situation at the time of his death.

· The Applicant should take care because of the conflict of interest issue.

About the distribution of benefits they proposed:

· 100% of the death benefit should be made payable to the Applicant in accordance with Mr Kutchinsky’s wishes.

· Any balance of the fund value not paid as a lump sum would be used to provide pensions to Mr Kutchinsky’s three children until in each case they reached 21.

· Any surplus funds would be referred to the employer.   

22. Hanover received a copy of this advice on 8 August 2002

23. On 19 August 2002 the Applicant indicated acceptance to the suggestion that she should only receive 75% of the lump sum benefit.

24. The Trustees then sought and obtained legal advice from Charles Russell.  It was at this point that the full significance of Clause 41 (a) became apparent to all of those involved.

SUBMISSIONS FROM THE APPLICANT

25. Maladministration on the part of Hanover has caused her injustice in the form of financial loss.  The particulars of the alleged maladministration of Hanover are:

· Upon Mr Kutchinsky’s death Hanover failed to have regard to the Rules of the Scheme and in particular to paragraph 41 (a) of the Rules;

· Alternatively Hanover did have regard to the Rules and paragraph 41(a) but did not draw the correct interpretation of that Rule;

· Further or in the alternative, Hanover did draw the correct interpretation but failed to have any regard whatsoever to the two-year period from Mr Kutchinsky’s death.

26. The Applicant contends as a matter of fact that Hanover was not aware of the two-year period for exercising the discretionary power under paragraph 41(a) until it sought legal advice after that two-year period had expired.

27. But for the maladministration on the part of Hanover the Applicant would have received the sum of £102,000.

SUBMISSIONS FROM HANOVER

28. While Hanover accepts that it owes the duties ordinarily owed by a Trustee to actual or potential beneficiaries of the scheme, it does not hold itself out (either to the beneficiaries or other Trustees of the schemes to which it is appointed or to the employers establishing these schemes) as having any special knowledge or expertise on matters beyond the Inland Revenue’s requirements specific to SSAS’s.  Clients are aware that Hanover does not employ in-house lawyers and therefore the company should not be relied upon generally in relation to matters, which require legal interpretation.

29. Hanover denies maladministration on its part in the period since Mr Kutchinsky’s death.  At all times Hanover sought to discharge its duties as one of the Trustees in a timely and responsible manner.

30. Hanover was aware that relations between the Applicant and Mr Kutchinsky’s ex wife and their children were strained and felt it they had to approach with particular caution the whole matter of deciding the distribution of death benefits.  Hanover believed that the payment of benefits would be made to Mr Kutchinsky’s children once the problems relating to the significant possibility that the Inland Revenue would withdraw the Scheme’s approval had been eliminated.

31. It was only following the second Trustee meeting on 23 July 2001 that the Applicant made clear that she wished to receive a proportion of the discretionary lump sum (some 15 months after Mr Kutchinsky’s death) following which Hanover with the Applicant’s agreement immediately took action to see how this was best achieved given the hostility which was likely to arise from Mr Kutchinsky’s children and ex wife.

32. Hanover investigated whether there would be any surplus arising from the Scheme and confirmed in telephone discussions with the Applicant that, as the majority of Mr Kutchinsky’s share of the fund was in respect of a transfer value, the remaining balance of the share of fund after payment of the lump sum could be utilised to purchase children’s pensions to age 21.  Inland Revenue had given clearance for this to happen and there would be no surplus left with the Scheme in this regard, as the total fund value could be distributed.

33. No final decision was taken and Hanover understood that the Applicant would seek her own professional advice. 

34. The Trustees agreed that a letter should be sent to Mr Kutchinsky’s ex wife explaining the decision of the trustees.  However, the Applicant requested that this should not be undertaken until she had clarified matters with her own advisers.  As a result it was not possible to send these letters until 18 January 2002, more than 22 months after Mr Kutchinsky’s death.

35. Further the Applicant failed to respond in writing to the letter sent to her on 19 January 2002 despite a request to do so quickly and despite knowing from the meeting on 14 January that payment of the proposed benefits was unlikely to be made unless agreement was obtained from the intended beneficiaries.

36. Hanover does not dispute that it was not aware of the significance (in terms of the possible destination of benefits under the Scheme rules) of the two year period for exercising the discretionary power under Clause 41 (a), until after the two year period had expired.  However Hanover denies that this caused injustice in the form of financial loss to the Applicant.

37. Hanover and the Applicant were together under a duty only to consider exercising the power in clause 41 (a), not an absolute duty to exercise such a power.  Hanover clearly did consider exercising the power and expanded a great deal of time and effort in attempting to obtain all the relevant information on which to base a decision.  In view of the complexity of the circumstances the complete change in the attitude of the Applicant as regards her desire to be a beneficiary and the likelihood of legal action being brought by any disappointed party whatever the decision, Hanover made it clear to the Applicant on more than one occasion that it was unhappy to exercise the power in Clause 41 (a) without the agreement or endorsement of the potential beneficiaries.  That was a position Hanover was perfectly entitled to take.  It had considered exercising the power in clause 41(a) and that was all it was required to do.

38. Hanover was not under any duty to advise the Applicant of the approach of the 2-year deadline and/or its significance.  The Applicant was also a Trustee of the Scheme.  She had executed the trust deed dated 18 October 1993 governing the Scheme and can reasonably be assumed to have read and understood the provisions of the deed.  Even if, late in the day, she expressed a wish to be seen as discussing matters only in her capacity as a potential beneficiary, not as a Trustee, that statement implicitly acknowledged that she was still a Trustee and, in any event, as a matter of law (I) she did not cease to be a Trustee and (ii) the ultimate decision as to whether and how to exercise the power in clause 41 (a) was not a decision as to whether and how to exercise the power in clause 41 (a) was not a decision which may properly be delegated by her to her co-Trustee.

39. It is the duty of each Trustee to ensure he or she is familiar with the terms of the trust.  The Applicant should not be heard to say in her capacity as a potential beneficiary that she should be compensated for the failure to inform her of something for which she as a trustee was under a duty to make herself aware anyway.

40. Even if Hanover had been aware of the significance of the two-year deadline, and had been under a duty to advise the Applicant, it would then have been under a duty to advise the other identified potential beneficiaries.  While the Applicant might have been prompted to give her swift agreement to the proposed distribution, communication of the 2 year deadline and its significance it would either have had no effect on the other potential beneficiaries or, more likely would have re-informed their objection to the proposed distribution, since crossing the two year deadline without agreement would tend to favour them.  Hanover would in all probability therefore have continued to be of the view, to which it would have been perfectly entitled, that (i) It was still not obliged to make a distribution under Clause 41 (a) or (ii) it was inclined not to do so for the same reasons as before.  The two-year deadline would therefore have passed anyway.

41. Therefore any failure of Hanover to appreciate the significance of the two-year deadline was not the cause of the Applicant’s failure to receive benefits under Clause 41 (a).  It would have been entitled and would have been likely in fact to reach the same position in any event.

42. Even if Hanover is responsible for maladministration, leading to injustice to the Applicant its acts or omissions were not in bad faith such as would deprive it of the benefit of the exoneration provisions at Clause 17 (a) of the Trust Deed.

CONCLUSIONS

43. The Trust Deed states that any two Trustees shall form a quorum. Hanover was not therefore solely responsible for exercising powers under Clause 41. 

44. Both the Applicant and Hanover considered the exercise of that the power under Clause 41 (a). That consideration had not, however led to a final decision to pay the benefits within two years of Mr Kutchinsky’s death, as a result of which it was no longer possible for the Trustees to exercise their discretionary power.  

45. The Applicant complains that the failure to exercise those powers was principally due to Hanover’s failure to be aware of the particulars of Clause 41 (a) or because Hanover misinterpreted the rule or drew the correct interpretation but did not have any regard to the rule.  She submits that this amounts to maladministration by Hanover and that it was this alone that has prevented her from being considered as a potential beneficiary under Clause 41(a).  This allegation stems from her having withdrawn from the decision making process and deferring her decision making to Hanover.  

46. I can understand her wish not to be seen as participating in a matter in which she had an interest but the effect of her actions was to leave the Trustees with no quorum, the Trust Deed requiring there to be two trustees present for a decision to be reached. I note that her early reaction after Mr Kutchinsky’s death was to indicate that she had no concern to receive any money. Had that position been maintained it seems unlikely that any objection would have been taken from any other quarter to her participation in consideration of how the Trustees should exercise their powers. 

47. I am not impressed by Hanover’s submission in paragraph 28 but do see substance in their submission set out at paragraph 38. 

48. The evidence suggests that there was maladministration on the part of the Trustees and that had the matter been dealt with more expeditiously there was a possibility that part of the Death benefit could have been paid to the Applicant. But bearing in mind her own knowledge of the matter it would not in my view be right for me to make any direction in her favour. 

DAVID LAVERICK

Pensions Ombudsman

29 September 2005
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