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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr A Dickson

Scheme:
Teachers’ Pension Scheme (the Scheme)

Respondent:
Capita (Capita), as Administrator

MATTERS FOR DETERMINATION 
1. Mr Dickson complains that Capita have wrongly applied a 10% restriction in the calculation of his “average salary” for the purpose of calculating his pension under the Scheme.

2. As a result of the actions of Capita, Mr Dickson claims to have suffered financial injustice and great inconvenience. 

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

4. The Teachers’ Pensions Regulations 1997 which govern the Scheme (the Scheme Regulations), includes the provision in Regulation E31 relating to calculation of average salary. The Regulation is set out in the Appendix.

MATERIAL FACTS

5. For a considerable number of years Mr Dickson had been a lecturer employed by South Cheshire College (the College). In this position, he became a member of the Scheme and accrued pension benefits in accordance with the Scheme Regulations. The Scheme is currently, and was at all material times, administered by Capita on behalf of the Department for Education and Skills.

6. During the 1990s, Mr Dickson was given the opportunity to change the terms of his contract of employment from what was known as the Silver Book (the Silver Book) to what has been referred to as the new contract (the new contract). For a number of years, Mr Dickson declined to change to the terms of the new contract.

7. However, on 1 August 2000 Mr Dickson agreed to the new contract, which he entered into with the College. The salary which Mr Dickson was to receive under the new contract (£26,618) was significantly greater than that which he had been receiving under the Silver Book (£21,252). Part of the increased salary to which Mr Dickson had become entitled consisted of payment in return for him giving one year’s notice of leaving his employment with the College. At the same time all salaries of staff at the College received an annual pay increase of 3.3%.

8. His salary (along with that of other staff at the College) increased by 3.7% from 1 August 2001 making his total annual salary  £27,603. He was paid for only one month at that rate because on 1 September 2001, Mr Dickson left his employment with the College.

9. Shortly prior to his leaving the College, Mr Dickson was informed by Capita in a letter dated 16 August 2001 that he was entitled to a pension and lump sum under the Scheme. Mr Dickson was also told that by virtue of Regulation E31 of the Scheme Regulations (Regulation E31), any salary increase which exceeded, by more than 10%, the standard increase (as defined in Regulation E31) (the standard increase) at that time would not be used in calculating his pension entitlement unless additional contributions were made by his employer. A statement of actuarially reduced benefits was attached to Capita’s letter setting out Mr Dickson’s entitlement.

10. This statement of benefits inaccurately recorded Mr Dickson’s entitlement. The calculation assumed that Mr Dickson’s salary had increased from 1 April 2001 rather than from 1 August 2001.

11. During August and September 2001, Capita sought to establish whether the College would be willing to pay additional contributions to the Scheme in respect of any salary increases Mr Dickson had received which exceeded those permissible under Regulation E31. In a letter dated 2 October 2001, Capita were informed that the College’s policy was not to make additional contributions.

12. By letter dated 15 October 2001, Capita sent Mr Dickson a revised statement of his benefits. However, this revised statement still included the error in respect of the date from which Mr Dickson’s salary increase during 2001 took effect. Mr Dickson queried the calculation of the average salary used for calculating his pension benefits.

13. Following the College’s refusal to make additional contributions to the Scheme in respect of Mr Dickson’s increased salary (ie the more than 10% increase which followed his decision to switch to the new contract), Capita informed Mr Dickson that he would be refunded the difference between the contributions to the Scheme that he had paid (based on his increased salary) and those that would have been payable on the basis of a restricted salary. A refund of £79.14 was received by Mr Dickson in December 2001.

14. Early in 2002, in the course of seeking an explanation at to how his average salary had been calculated under the Scheme, Mr Dickson was given an inaccurate version of the formula contained in Regulation E31(11). However, this inaccuracy was corrected shortly afterwards.

15. Mr Dickson invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP). The stage one decision was communicated to Mr Dickson on 14 January 2002 rejecting his complaint as to his entitlement under the Scheme. The stage two decision was communicated to Mr Dickson on 5 April 2002. This decision again rejected Mr Dickson’s construction of Regulation E31 but did notice the error that had been contained in the statements of benefit sent to Mr Dickson in August and September 2001 in respect of his increase in salary during 2001. As a consequence, Mr Dickson was required to repay amounts that had incorrectly been paid to him. So far as I am aware, these amounts have not yet been repaid by Mr Dickson. 

SUMMARY OF SUBMISSIONS

16. Mr Dickson submits that:

16.1 he was not “promoted” to a new position on 1 August 2000 since he was a classroom lecturer before that date and remained one afterwards with his job title not changing;

16.2 he declined changing to the new contract because he believed it to be considerably less favourable than the Silver Book contract. He says that the new contract included an open-ended teaching load and a reduction in annual holiday extending the teaching year by 16% in exchange for a single payment of £500;

16.3 as a result of not signing the new contract, Mr Dickson says he suffered a penalty in having his salary fixed at its “ever-declining” 1993 value for 7 years which caused him to fall into the “government-constructed trap” of being further penalised by the 10% rule when he finally signed the new contract and retired;

16.4 the communication from Capita in August 2001 was the first time he had been told about the effect of Regulation E31. Had he been aware of it sooner, Mr Dickson says he would have avoided the penalty by, for example, working for an extra two years on a part-time contract;

16.5 Regulation E31(13)(d)(ii) applies and he should be compared with a comparable employee (as defined under in Regulation E31) who was employed at the College and whose circumstances corresponded most closely to his;

16.6 such a comparable employee must surely be one who transferred to the new contract at the same time as Mr Dickson  but who continued to work at the College;

16.7 this comparison is the only realistic one since signing the new contract meant accepting a new and more burdensome set of working conditions in return for placement on a different salary scale;

16.8 such a comparable employee would have received a standard increase in salary of about £4,381 (which would have been approximately a 21% increase) and therefore, Mr Dickson’s increase over and above this would have been about £985 (approximately 4%);

16.9 accordingly, the increase in Mr Dickson’s salary should not be restricted under Regulation E31(11) since it does not exceed by more than 10% the increase of a suitable comparable employee;

16.10 Mr Dickson’s pension should be recalculated using the salary that he actually received rather than after applying a restriction;

16.11 A reason was not given as to why the College could not make an exception in Mr Dickson’s case to its policy of not making additional contributions to offset the effect of Regulation E31;

16.12 Mr Dickson has been caused considerable inconvenience and distress by the actions of Capita who have supplied him with the incorrect formula and used inaccurate figures for calculating his pension.

17. Capita submits that:

17.1 Regulation E31 which determines the average salary for calculating a pension under the Scheme contains provisions to protect the Scheme against excessive increases in salary during the immediate period before retirement;

17.2 under Regulation E31(11), any increase in contributable salary (as defined under the Scheme Regulations)  during a financial year must be restricted to 10% above the standard increase if the employer does not make additional contributions;

17.3 in Mr Dickson’s case, the standard increase is calculated in accordance with Regulation E31(13)(d)(ii);

17.4 under this provision, the proper comparison should be between Mr Dickson and all others employed at the College and not just those who had delayed signing the new contract;

17.5 to use, as the appropriate comparison with Mr Dickson, an employee who signed the new contract in the same way Mr Dickson did in August 2000, would prejudice the purpose of the provision, which is to protect the Scheme from the cost of excessive salary increases;

17.6 the Scheme Regulations give no discretion as to the reason behind the salary increase, it is the effect on the Scheme that matters;

17.7 there were in fact no other employees who were in the same position as Mr Dickson at the time of his salary increase in August 2000, nor at the time of his salary increase in August 2001;

17.8 therefore, since there were no other employees in a similar position to Mr Dickson, the correct comparison is with the increase received by all the other employees at the College;

17.9 accordingly, Mr Dickson’s average salary should be restricted in accordance with Regulation E31 up to a maximum of 10% greater than the standard increase which applied.

CONCLUSIONS

Restriction on Average Salary under Regulation E31

18. I can understand Mr Dickson’s concern not to be able to benefit from what was a considerable increase in his salary over the last years or so of his service at the College. I have noted that the increase was not related to any change in the specific job he undertook. Instead it was related to a change in the terms of his contract of employment. He could have agreed to an earlier change but deliberately chose not to for reasons he has set out. Had he done so his salary would have risen at an earlier time and this would not have triggered the limiting effect of Regulation E31 when he came to retire in 2001. I observe in passing that while Mr Dickson would have no doubt have benefited from that higher salary he would have had to pay the appropriate percentage of pension contributions on that salary. He would also of course have had to accept the various changes in his terms and conditions (of which the salary change was only one) which were involved in accepting the new contract and of which he clearly disapproved.   

19. The correct calculation of Mr Dickson’s average salary under the Scheme depends upon the true construction of Regulation E31. While this particular provision is not simple to construe, I do believe that it can be given a clear meaning and attempts should not be made to read into it restrictions which do not exist on the face of the provision.

20. Regulation E31(11) refers to an “increase” in contributable salary (which is essentially the individual’s salary that is taken into account for pension purposes under the Scheme). There is no definition of what constitutes an increase nor whether the reason for the increase should be taken into account. Accordingly, the natural construction appears to me that if an individual’s contributable salary is increased from one date to the next, then that increase is caught by Regulation E31(11). Therefore, the increases in salary which Mr Dickson received on 1 August 2000 and 1 August 2001 both need to be considered with Regulation E31(11) in mind.

21. For present purposes, the crucial definition under Regulation E31(11) is that of the standard increase under Regulation E31(13)(d)(ii).  In determining the standard increase, it is necessary to decide whether there are any comparable employees with whom Mr Dickson can be compared or whether he should be compared with all persons employed as teachers at the College. Whether an employee is a comparable employee must in my view be examined as at the material date, i.e. when the individual’s increase in salary took effect The test is not hypothetical; there must be people “employed” at the school or institution with whom comparison at the material time is appropriate.

22. That a fellow employee at a date subsequent to the material date enters into circumstances which correspond to those of the individual in question does not bring that employee within the definition of a comparable employee for the purposes of the Regulation. For a comparable employee to exist, the corresponding circumstances must exist at the material date; consideration should then be given to what increase in salary such comparable employee would have received either at that time or at their next salary increase. 

23. On this basis, Capita’s decision that comparable employees did not exist and that the more appropriate comparison for Mr Dickson was with the all the other employees employed at the College appears to me to be sound. 

24. In light of the above, I do not find in favour of Mr Dickson’s complaint so far as concerns the basis on which his average salary should have been calculated. 

25. Although I have referred to Mr Dickson’s concerns that he was not informed of the 10% rule until 2001, a failure to notify him earlier was not part of his complaint to me and it is not a matter I have investigated to establish what publicity was given to the introduction of the 1997 Regulations.

26. Nor have I received or investigated a complaint about the College’s position in not paying an additional contribution, the effect of which would be to reverse Regulation E31.

Incorrect calculation of benefits

27. On its own admission, Capita incorrectly calculated the benefits which were due to Mr Dickson under the Scheme. Mr Dickson twice received incorrect benefit statements and did not realise the error that had been made until stage two of the IDRP. In these circumstances, I am satisfied that such actions clearly amount to maladministration in respect of Mr Dickson’s entitlements under the Scheme.

28. The calculation errors led to the overpayment of Mr Dickson’s pension for the period up until the stage two IDRP decisions. The immediate effect of Capita’s maladministration was that Mr Dickson received more money than that to which he is entitled under the Scheme. The usual rule of law which applies is that Mr Dickson would be liable to repay such  overpayments unless it is shown that he has changed his position in such a way that would make it inequitable for the repayments to be made. 

29. I am not satisfied that Mr Dickson has changed his position so as to make it inequitable for him to repay the overpayments he has received. 

30. I would normally expect the body entitled to repayment to allow the individual at least as long to make the repayment as the overpayment was allowed to continue. 

31. My conclusion on this aspect of the complaint is that while there was maladministration it has not resulted in injustice to Mr Dickson. 

DAVID LAVERICK

Pensions Ombudsman

11 April 2005

Teachers’ Pension Scheme, Regulation E31

E31.  - (1) Subject to paragraph (11), a person's average salary - 

(a) where the material part of his average salary service is one year or more, is his full salary for the best consecutive 365 days of that part, and

(b) in any other case, is the average annual rate of his full salary for that part.


…

(11) Subject to paragraph (12), where at any time during the material part of a person's average salary service a person has received an increase in his contributable salary such that - 

(
B 
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is greater than zero where -  

A is the person's salary before the increase (or, in a case where the person has previously received an increase in salary such as is mentioned in this paragraph but no election under regulation G8 is made, the salary which the person is treated as receiving in accordance with the provision of this paragraph),

B is the person's salary after the increase, and

C is the standard increase of salary (expressed as a percentage),

the person is treated as having received an increase in his contributable salary such that his salary after the increase is 

A
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unless an election is made under regulation G8(3) to pay the additional contribution referred to in that regulation.    

(12) Paragraph (11) does not apply - 

(a) in relation to a person who becomes entitled to the payment of retirement benefits by virtue of regulation E4(4),

(b) for the purpose of calculating - 

(i) a death grant under regulation E20, or

(ii) a pension payable under regulation E28 (spouses' and nominated beneficiaries' long-term pensions) or E29 (children's long-term pensions) in relation to a person who died while in pensionable employment, or

(c) to any increase in contributable salary which was received while the person was employed by an employer other than the body which was the person's employer immediately before he became entitled to the payment of retirement benefits.

    
(13) For the purposes of paragraph (11), paragraph (12) and this paragraph - 

(a) where a person receives more than one increase in salary in a financial year the increases taken together shall be treated as one increase and accordingly, in paragraph (11), A is the person's salary before the first increase and B is the person's salary after the last increase;

(b) a discretionary increase of salary is an increase received by a person to whom on the material date the 1991 Act applied which arises from - 

(i) the person's promotion such that his salary is based on a different pay spine; or

(ii) the person being paid at the discretion of the body responsible for determining the person's salary at a higher point within the pay spine applicable to him;

(c) the material date is the date on which the increase of salary took effect;

(d) the standard increase of salary is - 

(i) in the case of a person to whom on the material date the 1991 Act applied, the increase, if any, other than a discretionary increase of salary, that would have been received on the material date by the person in question in accordance with any order under section 2 of the 1991 Act for the time being in force or under any document referred to in such an order, had he not received the increase in salary referred to in paragraph (11) or, if he would have received no increase on that date in accordance with any such order or document, the next increase other than a discretionary increase of salary that would have been received by him in accordance with any such order or document;

(ii) In the case of a person to whom on the material date the 1991 Act does not apply, the average percentage of the increases, if any, that would have been received on the material date by persons ("the comparable employees") who were employed at the school or institution where the person in question was employed and whose circumstances corresponded most closely to those of that person or, if there were no comparable employees, by persons who were employed as teachers at that school or institution or, if the comparable employees or the persons so employed as teachers (as the case may be) would have received no increases on that date, the next increases they would have received;



…
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