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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr CR Spalton

Scheme:
Honeywell Speciality Wax and Additives 

Main Retirement Benefit Scheme (the Scheme)

Respondents:
The Trustees of the Scheme (the Trustees)


Honeywell Speciality Wax and Additives Ltd (the Company)

MATTERS FOR DETERMINATION 

1. Mr Spalton believes that publications relating to the Scheme and his contract of employment imply that his pension in retirement will increase at certain rates. These increases have not been applied. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Spalton commenced employment with the Company’s predecessor in the 1960s and was provided with pension benefits under the pension scheme then existing. The Scheme that exists today was established in 1976. Mr Spalton was employed as the managing director and then a director of the Company (and associated companies) up until his retirement on 16 January 2001. 

4. The Scheme is currently governed by a Trust Deed and Rules dated 4 February 1994 (the Rules). Rule 5.6 provides that:

“On each Anniversary Date the Trustees and the Principal Employer will review pensions currently payable from the Scheme and consider whether any discretionary increases shall be paid.”

The previous version of the Rules which were contained in a Trust Deed dated 14 December 1977 contained a similar provision which provided that:

“The Principal Employer may at its discretion and with the consent of the Trustees…

16.2 Provide for the increase at any time of any pension…being paid out of the Funds of the Scheme…”

5. Over the course of his employment with the Company, Mr Spalton entered into a number of contracts of employment. The first of these to which I have been referred was dated 2 June 1981 and the most recent was dated 25 September 1998. In respect of Mr Spalton’s pension entitlement, all of the contracts contained very similar wording, along the lines of that contained in the 1981 contract, namely that:

“The Company covenants with the Director to maintain a pension scheme in force which will provide for the Director at the least the benefits to which the Director is prospectively entitled under the scheme in force at the date hereof.”

6. Mr Spalton was provided with an explanatory booklet about the Scheme which stated the benefits in 1976 (the 1976 Booklet).  The 1976 Booklet contained the following provisions:

“This booklet is intended to give you a brief outline of the Scheme. It does not, of course, override the Rules which are available (or will be) for inspection on request to the Secretary.

…

Will inflation erode the pensions?

In order to offset part of the problem of inflation pensions payable to you will increase by 3% per annum beginning 1st August following the date of retirement…”

7. In 1988 a memorandum was sent from the Company Secretary to all members of the Scheme (the 1988 Memo) concerning their ability to opt out of the Scheme and make their own independent pension arrangements. The 1988 Memo stated that members’ benefits under the Scheme “will increase at 4% per annum or inflation, whichever is the lower”.

8. In 1989 an updated explanatory booklet was issued to the Scheme members (the 1989 Booklet). As was the case with the 1976 Booklet, the 1989 Booklet warned readers that it was only intended to give an outline of the Scheme and would not override the Rules. However, in contrast with the 1976 Booklet, the 1989 Booklet stated that pensions payable to members would increase “at a level determined by the Trustees”. 

9. In 1994, another explanatory booklet was sent to members of the Scheme (the 1994 Booklet). The 1994 Booklet contained the following statement in relation to pensions in payment:

“There is no provision for annual increases to pensions in payment. However, the Employer and Trustees carry out an annual review of the pensions in payment under the scheme and may consider providing increases on a discretionary basis.”

10. The most recent explanatory booklet that I have seen dates from 2001 (the 2001 Booklet) and provides in respect of increases to pensions in payment the following:

“The part of your pension which accrues from 6th April, 1997 will be subject to annual increases in line with inflation, subject to a maximum of 5% per year.

For pension which was earned before 6th April, 1997, there is no provision for annual increases. However, the Company and the Trustees carry out an annual review of the pensions in payment under the Scheme and may consider providing increases on a discretionary basis.”

Although the 2001 Booklet was sent to members of the Scheme in 2001, Mr Spalton does not believe that he received a copy at that time.

11. During the period in which Mr Spalton has been a member of the Scheme, pensioner members have been granted increases to their pensions in payment at a number of different levels, including at one stage 7% per annum. In April 2000, it appears that the Company (at the suggestion of its American parent company) decided that it would reduce the level of increases to pensions in payment that had previously been made. It was decided at this time that an increase of 1.5% should apply. Subsequently, it appears that it has been the Company’s policy not to consent to increases to pensions in payment at any level above that required under statute.

12. From the date of his retirement on 16 January 2001, Mr Spalton has been receiving a pension under the Scheme. Unhappy with the level of increase being applied to his pension in payment, Mr Spalton took advantage of the Internal Dispute Resolution Procedure (IDRP) under the Scheme. In May 2002, the stage one decision of the Scheme’s IDRP was communicated to Mr Spalton which did not uphold the complaint that he now makes. In October 2002, the stage two IDRP decision was communicated to Mr Spalton and also did not uphold the complaint that he now makes.

SUMMARY OF SUBMISSIONS

13. Mr Spalton submits that:

13.1 the Company and the Trustees have failed to honour the terms of his contract of employment and their published guidelines for all pensioners over many years guaranteeing a certain level of increase to pensions in payment;

13.2 all of Mr Spalton’s contracts of employment beginning with that of 1981 and ending with that of 1998 state that his pension entitlement will be no less that the benefits to which he was previously entitled at the date of signature;

13.3 these statements were understood to include the inflationary protected element referred to in the 1976 Booklet and subsequent statements in later Booklets and the 1988 Memo;

13.4 accordingly, Mr Spalton has a contractual right to receive annual increases to the pension he is currently receiving at a level of 4% or inflation, whichever is less, with a 3% underpin;

13.5 the resolution by the Company to authorise increases at 4%, as communicated in the 1988 Memo, has never been amended or rescinded by the Company and therefore, still remains the level of increase to which members of the Scheme are entitled;

13.6 furthermore, it was the understanding of the Trustees who were acting at this time that such a level of increase would apply indefinitely;

13.7 the decision in April 2000 that the applicable increase to pensions in  payment should be reduced to 1.5% and that no increase should be paid after that was invalidly made;

13.8 the Rules require that future annual increase be determined jointly by the Company and the Trustees, yet there was no agreement to vary the level of increase that had previously been decided. The Company’s US parent “ordered” the level of increase to be set at 1.5% and prohibited any future increases from being granted. The Company’s board in the UK was not consulted and the Trustees were opposed to the actions of the Company’s US parent.

13.9 the decision by the Company not to award any increases to pensions in payments on an indefinite basis amounts to an improper fetter of its discretion and a breach of the duty of good faith that it owes to Mr Spalton, as was appreciated in the legal advice given to the Trustees in May 2000. Mr Spalton says that the Trustees had been setting pension increases for several years without the Company’s consent. Since 2000, the Company have not entered into consultation with the Trustees about pension increases and this illustrates that the Company has fettered its discretion;

13.10 that Mr Spalton was provided with misleading information in 1988 and 1976, amounts to maladministration from which he has suffered injustice in the form of distress and inconvenience. He should be compensated accordingly.

14. The Trustees submit that:

14.1 the Trustees have been advised by the Company that Mr Spalton has no contractual entitlement to an increase to his pension in payment as of right;

14.2 therefore, it is the duty of the Trustees to apply the terms under the Rules to Mr Spalton;

14.3 the Rules provide that the Trustees and the Company will review pensions in payment on an annual basis and consider whether any discretionary increases shall be paid;

14.4 this is clearly a discretionary power exercisable jointly by the Trustees together with the Company and not an absolute right to guarantee increases to pensions in payment;

14.5 the 1994 Booklet and the 2001 Booklet both clearly reflect the position in respect of increases to pensions in payment under the Rules;

14.6 while not as clear as later Booklets, the 1989 Booklet reflects the position that increases to pensions in payment are subject to a discretion but does give the impression that some form of increase will be made;

14.7 however, the 1989 Booklet clearly states that it is only a general guide to the provisions of the Scheme and that it does not override the Rules;

14.8 the 1976 Booklet is also expressly stated to be subject to the Rules;

14.9 the purpose of the 1988 Memo was to address members on the issue of personal pensions which were new to the market in 1988;

14.10 to the extent that the 1988 Memo stated that an increase to pensions in payment of 4% or inflation was guaranteed, it was not consistent with the Scheme governing documentation and merely reflected the exercise of discretion at that time;

14.11 Mr Spalton is not entitled to rely on any of the documentation that he has put forward in order to found a claim based in estoppel and in any event has not shown what reliance he has placed on such documentation or why it would be unjust to deprive him of the benefits he claims;

14.12 while the Company was content to agree the Trustees’ figures for increasing pensions in payment, it did not give up its discretion;

14.13 in respect of the decision taken in April 2000, in accordance with the joint discretion operated by the Trustees and the Company, the Trustees made a proposal to the Company (via the Company’s parent company) and in accordance with its discretion and, following advice and direction from the parent, the Company was only prepared to agree a lower increase of 1.5%;

14.14 therefore, the decision taken in April 2000 was properly made;

14.15 accordingly, Mr Spalton’s claim for compensation should be rejected;

14.16 Mr Spalton has not shown that he altered his position in reliance on the information provided to him in 1988 or 1976 about pension increases. Further, the Trustees have responded to Mr Spalton’s claims over a number of years causing them considerable inconvenience and expense. The Trustees believe it is not appropriate for Mr Spalton to receive compensation relating to distress and inconvenience.

15. The Company submits that

15.1. the effect of the various contracts of employment that Mr Spalton has had with the Company over the years is simply to bind the Company to provide the pension benefits to which Mr Spalton was entitled under the Scheme;

15.2. there is no express contract term which states that Mr Spalton is entitled to pension in payment increases as of right;

15.3. the Rules have only ever provided for a discretion on the part of the Company and Trustees in relation to pension in payment increases and this is confirmed in the Booklets of 1989, 1994 and 2001;

15.4. the 1976 Booklet is expressly stated to be overridden by the Rules and therefore cannot form the basis for Mr Spalton’s assertion that he is entitled to an increase to his pension in payment at 3%;

15.5. the 1988 Memo was intended to address members on the issue of personal pensions which were new to the market in 1988;

15.6. to the extent that the 1988 Memo stated that a 4% increase to pensions in payment was guaranteed, it was not consistent with the Scheme governing documentation and merely reflected the exercise of discretion at that time;

15.7. Mr Spalton has not shown any evidence to support a claim for an equitable estoppel to the effect that the Company should be prevented from applying the Rules in relation to increases to pensions in payment in his case;

15.8. the discretion to award increases to pensions in payment was jointly held by the Company and the Trustees  and was so exercised in relation to the change in policy in April 2000;

15.9. in exercising its discretion, the Company was not bound by its previous actions and has (as it is entitled to do) exercised its discretion afresh each year;

15.10. for a number of years, the Company was content to agree the Trustees’ proposals regarding pension increases but did not give up its discretion. In recent years, the Company has been a practically dormant, shell company. Decisions are made by a company director based in the United States. The Company has not agreed to exercise its discretion to increase pensions because the Scheme is underfunded. This does not represent a fettering of the Company’s discretion;

15.11. accordingly, Mr Spalton’s claim for compensation should be rejected.

CONCLUSIONS

16. The way in which Mr Spalton frames his complaint is that he is contractually entitled to increases in his pension in payment in accordance with the 1988 Memo, or alternatively the 1976 Booklet. He claims that the increases referred to in these two documents were essentially incorporated into his subsequent contracts of employment. However, I do not read Mr Spalton’s contracts of employment in this way. It seems clear from their terms in respect of his entitlement to pension benefits that any contract was for him to receive what he was prospectively entitled to under the Scheme. The fact that he was given a contractual right to such benefits under the Scheme does not serve to enlarge or alter what the benefits were which arose under the Scheme. 

17. The Rules appear clear in relation to increases to pensions in payment. The power to increase pensions in payment is discretionary as agreed by the Company and the Trustees. Therefore, under the Rules, there is no entitlement of a member, as of right, to demand a particular level of increase to pensions in payment (beyond the statutory minimum requirement).

18. The 1976 Booklet’s statement that members would receive an increase of 3% per annum to their pensions in payment was misleading. No reference was made in the 1976 Booklet to such increase being at the discretion of the Company and Trustees or that 3% merely reflected the then current practice but was not an entitlement. However, it was clearly stated at the beginning of the 1976 Scheme Booklet that its contents did not override the Rules and was merely intended to give a brief outline of the Scheme. On this basis, Mr Spalton cannot rely on the terms of the 1976 Booklet in preference to the Rules which fully defined his benefits under the Scheme. By its very nature, an explanatory booklet will not give the full story of benefits available and with brevity will inevitably come the risk of inaccuracy. I do not consider that the 1976 Booklet was so inaccurate in respect of increases to pensions in payment that the Company should be bound to the statements contained therein. I have also taken account of the fact that there is no evidence that Mr Spalton altered his position on the strength of any statement in the booklet. 

19. The 1988 Memo also contained a seemingly misleading statement that members would be entitled to increases in pensions in payment at the rate of inflation or 4%, whichever lower. There was no express statement that this increase was purely discretionary nor that it simply reflected the then current practice and did not give rise to any entitlement. In contrast with the 1976 Booklet, there was no accompanying statement that the terms of the 1988 Memo were subject to the Rules. 

20. The 1988 Memo must be interpreted in the context in which it was received. It was clearly just a very brief summary of the provisions of the Scheme and in my judgement its terms cannot be seen as overriding the Rules. Mr Spalton has submitted evidence that at least some of the Trustees understood that the increases in the 1988 Memo were to apply indefinitely. However, I do not accept that there was a general understanding between members, Trustees and the Company that members were henceforth to become entitled as of right to the stated increases, rather than an understanding that those stated increases merely reflecting current practice.

21. There is no evidence that Mr Spalton altered his position in reliance upon the statement that pensions in payment would increase at the rate of the lesser of 4% or inflation. Furthermore any misleading statement in the 1988 Memo was effectively overtaken by the issue of the 1989 Booklet. In the 1989 Booklet, no mention of a figure for the level of increase of pensions in payment was given and instead it was expressly stated that such increases would be at a level determined by the Trustees.

22. In his submissions, Mr Spalton has questioned the manner in which the decision was taken by the Trustees and the Company in April 2000 to alter the level of increases to pensions in payment. The Rules provide for the review by the Company and the Trustees of increases to pensions in payment. Agreement seems to have been reached by the Company and the Trustees in April 2000 in respect of the level of increases to pensions in payment. The Company is perfectly entitled to take account of advice and direction given to it by its parent company in arriving at its decision. I do not consider that the alleged actions of the Company’s parent invalidate the decision taken. 

23. Finally, Mr Spalton has alleged that the Company has in some way fettered its discretion under the Rules and in so doing breached the duty of good faith that it owed to Mr Spalton.  Mr Spalton says that the decision had already been taken by the Company not to consent to any increases to pensions in payment (beyond statutory minimum requirements) when under the Rules, such decision should be taken on an annual basis. However, while I acknowledge that this issue was raised in the course of legal advice given to the Trustees in May 2000, I have not seen sufficient evidence to show that since that time the Company’s discretion has been unduly fettered. The advice did not conclude that there had been a fettering of discretion and Mr Spalton has not shown how the risk materialised. 

24. For the reasons stated above, I consider that Mr Spalton’s complaints are not made out and that he is not entitled to increases in his pension in payment (beyond minimum statutory requirements) as he alleges.

25. Mr Spalton has made a complaint to me which I have not upheld and in those circumstances I am not persuaded that any payment should be made to him to reflect any distress or inconvenience which he claims has resulted from any misleading information given in the 1988 document. 

DAVID LAVERICK

Pensions Ombudsman

26 April 2005
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