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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr P W Kirk

Scheme
:
The UVG Pension Plan (the Plan)

Respondents
:
Trustees of the Plan (the Trustees)


:
PS Employee Benefits Ltd (PSEB)


:
Mercer Human Resource Consulting (Mercer)


:
Atkin Trustees Limited (Atkin Trustees)

MATTERS FOR DETERMINATION 

1. Mr Kirk says he was given a transfer value which was guaranteed for three months.  Mr Kirk says he accepted the transfer value within that three months, but the Trustees then sought to reduce that transfer value.  No transfer value has yet been paid.

2. Mr Kirk has also made a number of other allegations, namely:

2.1. That two of the Trustees, who are now pensioners, intentionally delayed Mr Kirk’s transfer value to protect their own interests as shareholders of UVG Limited/the UVG Group.

2.2. That the Trustees allowed a deficit to build within the Plan and did not address the under-funding of the Plan.

2.3. That the Trustees allowed the ex-managing director of UVG Limited to take ill health early retirement before UVG Limited went into receivership and that his early retirement has significantly affected the deficiency within the funding of the Plan and worsened the position for remaining members.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATION
The Pension Schemes Act 1993 (the Act)
4. Section 93A provides:

Salary related schemes: right to statement of entitlement. 

(1) The trustees or managers of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement (in this Chapter referred to as a "statement of entitlement") of the amount of the cash equivalent at the guarantee date of any benefits which have accrued to or in respect of him under the applicable rules. …

5. Section 94 provides:

Right to cash equivalent. 

(1)
Subject to the following provisions of this Chapter -

…

(aa)
a member of a salary related occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquires a right to his guaranteed cash equivalent; 

…

(1A)
For the purposes of subsection (1)(aa), a person's "guaranteed cash equivalent" is the amount stated in the statement of entitlement mentioned in that subsection. …

6. Section 95 provides:

Ways of taking right to cash equivalent. 

(1)
A member of an occupational pension scheme or a personal pension scheme who acquires a right to a cash equivalent under  paragraph (a), (aa) or (b) of section 94(1)  may only take it by making an application in writing to the trustees or managers of the scheme requiring them to use the cash equivalent to which he has acquired a right in whichever of the ways specified in subsection (2) or, as the case may be, subsection (3) he chooses.

(2)
In the case of a member of an occupational pension scheme, the ways referred to in subsection (1) are -

…

(b)
for acquiring rights allowed under the rules of a personal pension scheme -

(i)
the trustees or managers of which are able and willing to accept payment in respect of the member's accrued rights, and 

(ii) which satisfies prescribed requirements; …

7. The  “prescribed requirements” are set out in Part IV of the Occupational Pension Schemes (Transfer Regulations) Regulations 1996.

The Occupational Pension Schemes (Transfer Values) Regulations 1996 (the Transfer Regulations)

8. Regulation 11 provides:

Disclosure

…

(4) The trustees must ensure that a statement of entitlement to a guaranteed cash equivalent is accompanied by –

…

(b) a statement in writing –


…


(ii) indicating whether, and if so for what reasons and by what amount, the member's cash equivalent has been reduced under regulation 8 and if any such reduction has been made the statement shall indicate the paragraph of regulation 8 which has been relied upon and shall give an estimate of the date (if any) by which it will be possible to make available a guaranteed cash equivalent which is not so reduced,


…


(iv) explaining that if the member wishes to exercise his right to take the guaranteed cash equivalent the member must submit a written application to do so within three months beginning on the guarantee date; …


…

(6) Where any person fails to comply with any requirement imposed upon that person by this regulation, the Regulatory Authority may require that person to pay, within 28 days, a penalty which –

(a) in the case of an individual, shall not exceed £1,000; and

(b) in any other case, shall not exceed £10,000.

9. Regulation 13 provides:

Extension of time limits for payment of cash equivalents

The Regulatory Authority may grant an extension of the period mentioned in section 99(2)(a) or, as the case may be, (b) of the 1993 Act (trustees' duties after exercise of option) if the trustees have within that period applied to the Regulatory Authority for an extension and -

(a) the Regulatory Authority is satisfied that -

…

(iv)
the member has not taken all such steps as the trustees can reasonably expect in order to satisfy them of any matter which falls to be established before they can properly carry out what the member requires,

(v)
the trustees have not been provided with such information as they reasonably require properly to carry out what the member requires, or …

THE PLAN

10. The Plan was originally the Carryfast Pension Plan.  In 1993, Custom Line Universal Vehicles (later known as the UVG Group) became the principal employer (the Company).  The Carryfast Pension Plan eventually became the Plan.  I use the term “the Plan” to include reference to the Carryfast Pension Plan as and where appropriate.

MATERIAL FACTS
11. Mr Kirk was a member of the Plan from 1 April 1984, until June 1993 when he left service with the Company and became a deferred member.

Transfer Value

12. Mr Kirk wrote to Mercer in November 2000, requesting various information in connection with his deferred benefits.  At this time, Mercer were the advisers to the Plan and Mr Hameed of Mercer was the Plan actuary.

13. On 1 December 2000, Mercer issued the actuarial report for the Plan as at 5 April 2000.  Paragraph 1 of the attached Actuarial Certificate confirmed the actuary’s opinion that, in terms of the Minimum Funding Requirement (MFR), the assets of the Plan meet 89% of its liabilities.  Paragraph 2 of that Certificate set out the security of preferential liabilities in accordance with section 73(3) of the Pensions Act 1995.  The assets of the Plan were considered sufficient to cover all of the priority liabilities, pensioners and GMPs, but only 65% of the balance, described as being “any liability for pensions or other benefits which have accrued to or in respect of any members of the scheme (including increases to pensions).”  This included transfer values.

14. On 20 December 2000, Mr Diplock of Mercer wrote to Mr Kirk responding to the various queries raised and quoting a transfer value of £333,204, which allowed for an 11% reduction to reflect the Plan’s general MFR funding position.  Mr Kirk had previously been made aware that the Plan was funded to 89% of its MFR liability.

15. From December 2000 to August 2001, there was ongoing correspondence between Mr Kirk and Mercer about Mr Kirk’s Plan benefits.  Mr Kirk raised a number of queries in connection with the quoted transfer value and disputed the figures used for his pensionable salary.

16. On 28 August 2001, Mr Diplock wrote to Mr Kirk with a recalculated transfer value of £343,156.  The letter stated that: 

“As you are aware transfer values are presently being reduced by 11% to reflect the MFR funding position of the Plan which results in an actual transfer value available to you of £343,156 guaranteed for 3 months from the date of this letter.”

17. Mercer say the 11% reduction was applied in accordance with what the Trustees had agreed at a meeting on 18 January 2001.  Mercer did not receive a copy of the minutes from that meeting, but states that both Mr Diplock and Mr Hameed recall a discussion with the Trustees at the meeting about reducing transfer values.  Mercer says the Trustees were told that Mr Hameed considered the appropriate reduction for transfer values to be 35% in relation to the non-protected rights element of the transfer value (ie. those for which the Plan’s assets were only considered to be met to a level of 65%). Mr Hameed recalls the Trustees were concerned about the possible reaction from Trade Unions and the shop floor if such a large reduction had been adopted.  Mercer says that the Trustees were advised of the potential implications of using a lower 11% reduction (namely that it might adversely affect the security of the remaining active and deferred members), but the Trustees did not change their decision.  Mercer submits, therefore, that having received appropriate advice, the Trustees decided to adopt a lower transfer value reduction at that stage than the actuary had recommended.

18. The minutes of the Trustees’ meeting on 18 January 2001 record discussion about differing Plan valuations given during 2000 and the reasons for these.  Reference was made to land held as a Plan asset, the methodology of recovering the Plan deficit, obtaining a quotation for ongoing Plan administration and to questions from a group of employees.  The minutes make no mention of reducing transfer values.  The Trustee, who has acted on behalf of the full body of Trustees in communicating with me, says he does not recollect any discussion about transfer values to which Mercer refers.  Nevertheless, he says that the Trustees were aware of the 11% reduction necessary as a result of the shortfall in the Plan funding.  He says the Trustees understood that this would apply to Mr Kirk as well as any other member who required to transfer their pension.

19. Mercer says it is unable to find any documentary evidence of instructions from the Trustees to apply the 11% reduction to transfer values.  However, both Mr Hameed and Mr Diplock are certain that the Trustees agreed to the 11% reduction  which was based on the 89% valuation in the April 2000 report.  Mercer says that this would explain the explicit references to an 11% reduction in the letters from Mr Diplock to Mr Kirk dated 20 December 2000 (“… the current transfer value available will be reduced by 11% to reflect the funding position of the plan” and “the current transfer value … is subject to a 11% reduction”) and 28 August 2001 (“As you aer aware transfer values are presently being reduced by 11% to reflect the MFR funding position of the Plan …”).

20. Garvin & Co (Garvins) were appointed as actuaries to the Plan in place of Mercer n 11 October 2001.  On 1 November 2001, PSEB were appointed as advisers to the Plan in place of Mercer.

21. On 27 November 2001, Mr Kirk sent the following letter by fax to Mercer (the first letter):

“I accept the Transfer Value quoted in your letter of 28th August 2001, which appears to be based on the Final Pensionable Salary at date of exit being calculated as £88,875.  This figure is arrived at using the salary figures quoted in your letter, however I would draw your attention to my previous correspondence dated 25th May 2001 and 25th July 2001, together with evidence to support that my Pensionable Salary for year ending April 1992, was £15,250 not £90,000.

I do not have access to the Supplementary Agreement in 1993 that you refer to.  Consequently until I have read the document and am fully satisfied, I wish to reassert my claim that the Pensionable Salary figure of £159,250 should have been applied for the year ending April 1992.  In these circumstances the Final Pensionable Salary would therefore equate to £111,958 not £88,875 as stated.  The Transfer Value you have quoted in your letter dated 28th August 2001, would presumably therefore be increased on a pro rata basis, to take into consideration the higher Final Pensionable Salary figure of £111,958.

Please send me the necessary discharge to put the Transfer into immediate effect.  The Transfer will be paid into my self-invested personal pension.”

22. Mercer forwarded the letter to PSEB on the same day.

23. Also on 27 November 2001, Mr Kirk had a telephone conversation with Mr Diplock, whereby the queries raised in his fax were resolved.  Mr Kirk says that he therefore sent a further fax to Mercer that day (the second letter), saying.  

“Further to my telephone conference calls today with yourself and Stuart Stevens, I hereby confirm in writing that I accept the Transfer Value of £343,156 quoted in your letter of 28th August 2001.

Please acknowledge to me in writing, that my acceptance of the Transfer Value was notified to you within the 3 month period.”

24. Mr Kirk explains that, at around this time, he was receiving advice from his chartered accountants and had discussed the possibilities of transferring the funds to a Self-Invested Personal Pension (SIPP) and to a Protected Rights Personal Pension.  He confirms that his intention was to set up the SIPP arrangement when the discharge forms were received from the Trustees.  Mr Kirk says he was aware that the protected rights element of the transfer could not be transferred to the SIPP and he had intended to transfer these benefits to a personal pension arrangement with Clerical Medical. He says the new contract with Clerical Medical would have been arranged following receipt of the discharge forms.

25. Mercer says its files do not appear to contain a faxed copy of the second letter, just a copy received by post.  Mercer’s files only contain a faxed copy of the first letter which show it was received by fax at 1.03pm on 27 November 2001.

26. PSEB says it was not aware of the existence of the second letter until a copy was provided by Mr Kirk’s OPAS adviser some time later.

27. Mercer says that both of Mr Kirk’s faxed letters should have been provided to PSEB at that time of the handover following PSEB’s appointment.  Mr Diplock cannot recall the exact circumstances surrounding receipt of the two letters from Mr Kirk, or how they were forwarded to PSEB, but considers it clear there would have been no reason for him not to forward both letters to PSEB.

28. Mr Diplock wrote to Mr Kirk on 28 November 2001 saying:

“I confirm that I received your fax letter dated 27th November within the three months deadline for the transfer value set out in my letter of 28th August.

I explained to you that we have been replaced as advisers to both the Company and Trustees and as such I have faxed your letter on to … [PSEB] who represents the new advisers to the UVG Trustees and UVG Limited.”

29. Mercer suggests this letter could have been written in response to the first letter.

30. At a meeting of the Trustees on 28 November 2001, attended by PSEB, the Trustees agreed that transfer values should be reduced by 35% in line with the level of funding of the Plan.  The Trustees agreed that Garvins should be asked to calculate a corrected transfer value for Mr Kirk.

31. On 6 December 2001, PSEB wrote to Mr Kirk to confirm that it assumed the purpose of Mr Kirk’s letter of 27 November 2001 was to register the fact that he had not accepted previous explanations provided by Mr Diplock about his pensionable salary and was disputing the transfer value.  PSEB said it would arrange for the documentation to be reviewed and for the transfer value to be recalculated.

32. On 10 December 2001, Garvins advised PSEB that, whilst the correct pensionable salary had been used, the reduction applied was incorrect.  Garvins said that a reduction of 35% should have been applied to the benefits in excess of Mr Kirk’s Guaranteed Minimum Pension (GMP), based upon the correct interpretation of the MFR statement in the actuarial report published in December 2000.  Garvins advised that Mr Kirk’s transfer value could be recalculated and shortly after advised that the correct transfer value for Mr Kirk was £252,603.

33. In response to questions asked by PSEB, Mercer noted in a fax dated 13 December 2001, that:

“There was a meeting of the Trustees on 18th January 2001 in our offices at which Tariq Hameed, the Scheme Actuary, recommended the reduction in transfer values to 89% of the full transfer value following an MFR valuation towards the end of 2000.  Keith Brown (the then Finance Director of UVG) took the minutes of that meeting I believe.  We have not seen them.”

34. On 27 December 2001, PSEB wrote to Mr Kirk confirming that the pensionable salary used by Mercer in the earlier transfer value quotation was correct.  PSEB then quoted the recalculated transfer value, as advised by Garvins.

35. Mr Kirk made a complaint under the Plan’s Internal Dispute Resolution Procedure (IDRP).  At stage 1 of the IDRP, Mr Kirk’s complaint was rejected on the basis that (i) he had not validly accepted the transfer value, and (ii) the Trustees were entitled to reduce the transfer value in accordance with the Plan’s solvency position.

36. Mr Kirk invoked stage 2 of the IDRP, denying that he disputed the pensionable salary used in Mercer’s transfer value calculation.  The Trustees rejected the complaint on the same grounds as had been set out at stage 1, as well as saying that, as at 27 November 2001, they believed Mr Kirk was still disputing the pensionable salary being used.

37. In response to this, Mr Kirk provided the Trustees with a copy of the second letter.  The Trustees say they had not previously seen a copy of the second letter.  The Trustees, stated in June 2002 that they were unable to increase the transfer value.

38. In July 2002, UVG Limited went into administration and the Plan commenced winding-up.  Atkin Trustees were appointed as the independent trustee in September 2002.

Funding Deficit
39. A schedule of contributions is required for a final salary scheme under section 58 of the Pensions Act 1995 (the Pensions Act).  The specific requirements for a schedule are set out in the Occupational Pension Schemes (Minimum Funding Requirement and Actuarial Valuations) Regulations 1996 (the MFR Regulations).  A schedule must be prepared within 12 weeks of the signing of the latest actuarial valuation and may be revised from time to time.  The schedule sets out the contributions agreed by the trustees and the employer and must be certified by the scheme’s actuary as being sufficient to continue meeting the MFR, or to meet the MFR by the end of the schedule period.  

40. Section 57 of the Pensions Act requires the Trustees, in prescribed circumstances, to obtain a certificate by the actuary: “stating whether or not in his opinion the contributions payable towards the scheme are adequate for the purpose of securing that the minimum funding requirement will continue to be met throughout the prescribed period or, if it appears to him that it is not met, will be met by the end of that period” (section 57(1)(b)).  If the actuary says that the contributions are insufficient to meet the MFR by the end of the relevant period, the Trustees must obtain an actuarial valuation within six months of the date of the certificate (section 57(4)(a)).

41. Under section 57(7) of the Pensions Act, if the Trustees fail to take the steps required under section 57, the Regulatory Authority may take certain measures which include prohibition orders against the Trustees, or imposing financial penalties on the Trustees.  However, the measures do not include requiring the Trustees to pay any funds into the Plan itself. 

42. Where the MFR valuation was carried out between 6 April 1997 and 31 December 2004 and shows that the MFR has not been met, the schedule of contributions which must be prepared to show how the MFR will be met is to cover the period ending on 5 April 2007 (regulation 16(2) of the MFR Regulations).

43. The Actuarial Valuation for the Plan as at 6 April 1995 disclosed a past service deficit of £5000 and a funding level (ie. ratio of assets to liabilities) of 100%.  The normal cost to the company was assessed as being 8.2% of members’ gross earnings from 6 April 1995 to 6 April 1997 and 10% of gross earnings thereafter.

44. The contribution rate maintained by the company was 7% of gross earnings from 6 April 1995 to 6 April 1996 and 8% of gross earnings thereafter.

45. The Actuarial Valuation for the Plan as at 6 April 1998 showed the past service deficit had grown to £118,000, with a funding level of 96% on the statutory MFR basis. 

46. The actuarial statement made under the MFR Regulations was, as follows:

“In my opinion, the resources of the Plan are likely in the normal course of events to meet in full the liabilities of the Plan as they fall due.  In giving this opinion, I have assumed that the following amounts will be paid to the Plan:

Description of contributions:

By the Employer:
9.1% of members PAYE [gross earnings] until 5 April 2003


11.2% of members PAYE from 6 April 2003 until 5 April 2008


9.3% of members PAYE thereafter

By the Members:
6% of Pensionable Pay”

47. In the Trustees’ Annual Report for the year ended 5 April 2000, the Trustees made the following comments about the schedule of contributions:

“Following the completion of the actuarial valuation as at 6 April 1998 a schedule of contributions was prepared which came into effect on 3 June 1999.  

…

The schedule of contributions states that the employer will contribute at the rate of 7.7% of members PAYE plus £1,720 per month.  One of the participating companies, UVG Ambulances has been paying employer contributions in relation to the weekly payroll at 8% which is greater than the rate quoted in the schedule of contributions.

The schedule of contributions states that contributions will be received within 19 days of the month to which they relate.  During the year under review the monthly employer contributions of £1,720 have not been paid over within the timescales set out in the schedule of contributions on four occasions.”

48. The Actuarial Statement attached to the Annual Report contained the following opinion:

“In my opinion, the resources of the Plan are likely in the normal course of events to meet in full the liabilities of the Plan as they fall due.  In giving this opinion, I have assumed that the following amounts will be paid to the Plan.

Description of Contributions

By the Employer:
7.7% of members PAYE plus £1,720 per month

By the Members:
6% of Pensionable Pay

The above Company contributions included an allowance for removing the deficit at 6 April 1998 by no later than 5 April 2008.”

49. The description of contributions set out above is in accordance with the schedule of contributions certified by the Plan actuary at the time on 3 June 1999.  At this time, the actuary was of the opinion that the contributions were adequate to ensure the Plan met the MFR by the end of the period covered by the schedule (3 June 1999 to 3 June 2004).

50. On 19 June 2000, Mr Hameed provided an Update Certification of Schedule of Contributions.  In Mr Hameed’s opinion, the existing schedule of contributions was, by that date, no longer adequate to meet the MFR.  In addition, Mr Hameed considered that an actuarial valuation as at that date would show a “serious shortfall” in that the value of Plan assets would be less than 90% of the Plan liabilities.

51. On 1 December 2000, a new MFR Actuarial Valuation report was prepared on the Plan as at 5 April 2000.  The valuation method was described as follows:

“The valuation objective is designed to represent a balance between giving members a reasonable level of security in respect of accrued pension rights, and ensuring that the Employer contribution to the Plan is realistic without being excessive.

The Employer contributions must be at least equal to the minimum required by the Pensions Act 1995 (the “Minimum Funding Requirement”), and must not exceed the amount allowed by the Income and Corporation Taxes Act 1988.  These are both statutory funding requirements with specified actuarial bases.  While they are not generally appropriate for long-term funding, they may effectively override the long-term funding rate based on the chosen funding target.”

52. The valuation showed that the MFR funding level was 89%.  The following conclusions were drawn:

“As the funding level of the MFR basis is less than 90%, Company contribution must be at least equal to an amount that on a specified actuarial basis is sufficient to increase the funding level to 90% by 5 April 2003 and to 100% by 5 April 2006.

The amount by which the assets are less than 90% of liabilities is known as the “serious shortfall”.  For the Plan, this amounts to £42,100 at 5 April 2000.  The serious shortfall has to be rectified by a date not later than 5 April 2003.”

53. A new schedule of contributions was prepared and certified by Mr Hameed on 23 February 2001.  This schedule covered the period from 23 February 2001 to 5 April 2007 and required the employer to pay 8% of the members’ PAYE (or gross earnings) plus £7,200 per month.  Mr Hameed certified that, in his opinion, “the rates … are adequate for the purpose of securing that the minimum funding requirement imposed by section 56(1) of the Pensions Act 1995 will be met by the end of the period covered by the schedule of contributions.”

54. In the Company’s annual report for the year ended 31 December 1997, the Company disclosed a loss of £4,529,000, compared with a profit of £1,097,000 for the previous year.  The results for the following year were qualified in that the auditor had only been appointed in December 1998 and did not carry out the audit for 1997.  Thus, given the possible effect of the limitation in evidence available, the auditor was unable to form an opinion as to whether the profit and loss account gave a true and fair view for the year.  The qualified profit and loss account shows a loss of £470,697, which was compared to the 1997 figure of £3,419,609.

Ill Health Retirement

55. Rule 7 of the Plan’s Rules provide for an incapacity benefit to be paid where the Principal Employer consents and “which in the opinion of the Principal Employer is sufficiently serious to prevent a Member from following his normal occupation or to impair seriously his earning ability.”

SUBMISSIONS

PSEB
56. PSEB says that Mr Kirk’s first letter did not constitute a valid acceptance of the transfer value quote, as he disputed the figures on which it was calculated.  It further says that if Mr Kirk’s second letter was only received by post, then it could not have been received before 28 November 2001 and, therefore, was received after the expiry of the deadline for acceptance.

57. PSEB says Mr Kirk did not provide details of the scheme that was to receive the transfer payment, so it would not have been possible to effect the payment.  In addition, Mr Kirk could not have his GMP included in the transfer value transferred to a SIPP.  PSEB says that transfer could not, therefore, have been made as requested by Mr Kirk. 

58. PSEB were not aware of the second letter and says this must have been obvious to Mr Kirk when he received its letter of 6 December 2001, purporting to acknowledge that Mr Kirk had not accepted the explanation given to him and was still disputing the transfer value.  Yet, Mr Kirk did not provide PSEB with a copy of the second letter, nor did he contact PSEB to state that he had, in fact, accepted the transfer value quoted by Mercer.  PSEB says it heard nothing further until Mr Kirk invoked the IDRP. 

59. Even if Mr Kirk had provided a valid acceptance of the transfer value quote given by Mercer, within the three month period, PSEB does not believe that the Trustees could have agreed (or PSEB could have advised the Trustees to agree) to payment of this having been advised by Garvins that the figures quoted by Mercer were incorrect.  This is because Mercer had not applied the correct reduction factor in accordance with the latest actuarial report.  PSEB says that Mercer should have applied a 35% reduction to Mr Kirk’s transfer value, rather than 11% (see paragraph 30).

60. PSEB also refers me to the Transfer Regulations which, it suggests, provide for a reduction or increase to be made to the transfer value if the value has been misquoted because it has not been calculated in accordance with the Transfer Regulations.  Thus, it says Garvins could not have advised the Trustees to pay the original transfer value quoted by Mercer, even if a valid acceptance had been received.

61. PSEB refers to the fact that the new transfer value was calculated by Garvins, having advised PSEB that the transfer value quoted by Mercer was based on an incorrect reduction factor.  PSEB says it is not an actuary and is, therefore, reliant upon the Plan’s actuary to provide accurate information.  Having been advised of the updated transfer value, PSEB says it was obliged to pass it on to Mr Kirk.

62. PSEB says that, had it and the Trustees allowed the incorrect (and higher) transfer value to be paid, as quoted by Mercer, they would not have been acting in the interests of the Plan membership as a whole.

Mercer
63. As a preliminary point, Mercer suggests that I do not automatically have jurisdiction over scheme actuaries.  Mercer submits that work involving actuarial calculation did not involve day-to-day administration or the management of the Plan but ‘normal’ scheme actuary duties.  

64. Mercer disputes any suggestion that the reduction of 11% was incorrect.  It states that the Transfer Regulations allow for the transfer value to be reduced up to the amount shown in the latest actuarial certificate, in this case 35%.  However, the Trustees did not have to reduce the transfer value by this amount, or at all.  Applying a smaller reduction was allowed under the Transfer Regulations and was agreed by the Trustees.

65. Mercer further submits that the true question for determination is what is Mr Kirk’s correct entitlement from the Plan.  Mercer refers to the principle whereby the provision of an incorrect benefit quotation to a member does not confer any legal right to that benefit.  

66. With respect to Mr Kirk’s allegation of the failure properly to fund the Plan deficit, Mercer says it advised the Trustees to pay additional contributions at a level higher than the minimum allowed by the relevant regulations.  This was not agreed by the directors of UVG Limited and thus the actuary certified the minimum amount, although noting that it was not a substitute to appropriate long term funding.

The Trustees
67. The Trustees say that, at no time did they seek to defer payment of the transfer value.  They refer to the first letter from Mr Kirk in which it was clear that Mr Kirk was disputing the basis of the calculation and say it was not, therefore, a request on which the Plan’s administrator could pay the transfer value previously quoted.

68. With regards to the subsidiary allegations made by Mr Kirk, the Trustees say:

68.1. They accepted advice from Garvins and put in place the contribution schedule which required the Company to pay £7,200 per month to fund the deficit.  The Trustees say the Company was paying this at the time it went into receivership.

68.2. The ex-managing director of the Company was granted ill health early retirement, because he suffered from heart disease.  This was in accordance with the Trustees’ discretion under the Rules.

Atkin Trustees 
69. Atkin Trustees say:

69.1. Neither of the two letters from Mr Kirk dated 27 November 2001 provided details of the scheme that was to receive the transfer payment; so it would not have been possible to effect the payment.

69.2. Atkin Trustees was not aware of the second letter from Mr Kirk until June 2002.  While removing the query on the calculation of his final pensionable salary, the letter still did not provide details of the receiving scheme.

69.3. Given the poor state of funding of the Plan and the fact that it is in wind up with no viable sponsoring employer, the Trustees are unable to pay a transfer amount that is in excess of the statutory minimum.  To do so would be prejudicial to the interests of the remaining members.

Mr Kirk

70. Mr Kirk, by his representative, says:
70.1. Mercer’s letter of 28 August 2001 was not a “statement of entitlement” within the meaning of section 93A(1) of the Act, because it did not contain the information which such a statement of entitlement must contain.  In particular, it did not contain:

70.1..1.  an estimate of the date by which it would be possible to offer a non-reduced transfer value (regulation 11(4)(b)(ii) of the Transfer Regulations); or

70.1..2.  a statement explaining that if Mr Kirk wished to exercise his right to take the guaranteed transfer value he must submit a written application to do so within the 3 months (regulation 11(4)(b)(iv) of the Transfer Regulations).

70.2. These requirements are not mere formalities.  In particular, if the letter had explained the need to make a written application within 3 months, then no doubt it also would have explained the need for that written application to contain proper details of the recipient scheme, which would have avoided the problems which later arose.

70.3. The text of Tolley’s Pension Administration Services, includes a precedent transfer statement in which the following statement can be found:

“If you want to make a formal application to transfer, please complete the enclosed Application for Transfer form and return it to us as soon as possible.”

This envisages that a formal application form would be provided for the member to complete if they wished to accept the transfer value.  Clearly, such an application form would logically include all of the information that the trustees reasonably required in order to effect the transfer request.  The existence of this precedent within such a well known publication suggests that Mercers’ failure to provide a similar document fell below the standard of a reasonably competent scheme administrator/actuary and constituted maladministration.

70.4. On the basis that Mercers’ letter of 28 August 2001 did not fulfil the statutory requirements for a statement of entitlement, it must be presumed that the letter was intended to take effect as a contractual offer.  The offer was capable of straightforward acceptance by Mr Kirk.  The offer was not qualified by reference to any provisions within relevant pensions legislation, nor was there any explanation that the letter was written pursuant to Mercers’ statutory obligation to provide a statement of entitlement.  Consequently, either:

70.4..1.  the First letter was an unconditional acceptance of the method of calculating the transfer value.  Therefore, once the quite separate dispute as to the pensionable salary was resolved, the transfer value would be known; or

70.4..2.  acceptance was by the Second Letter, within the three month period in that:

70.4..2.1. the Second Letter was faxed to Mercers within the 3 month period, there is no clear evidence to contradict this and further support is gained by Mercers’ letter of 28 November 2001, which plainly refers to the Second Letter;

70.4..2.2. acceptance by post takes effect from the date of posting, not the date of receipt and, therefore, even if Mr Kirk did not fax, but merely posted the letter, he accepted the offer on 27 November 2001; 

70.4..2.3. at the relevant time, Mercers had ostensible authority to act for the Trustees, as neither they nor anyone else had told Mr Kirk that they had been replaced by PSEB.

70.5. The court’s decision in Law Debenture Trust Corp Plc v Pensions Ombudsman [1997] 3 All ER 233 is relevant to Mr Kirk’s complaint.  In that case, the court rejected a contractual analysis, similar to that set out above.  However, the rejection of the analysis can be distinguished from Mr Kirk’s complaint because that case concerned a statutory statement of entitlement being provided by the scheme administrators, rather than a contractual offer of the sort made by Mercers in its letter of 28 August 2001.  Mr Justice Blackburne accepted that to construct a contract out of what happened was impossible because, to do so, “clear words of offer and acceptance” would be needed.  Clearly, this supports the argument that where “clear words of offer and acceptance” are used, an applicant can acquire a contractual right to payment in full of the cash equivalent transfer value which, it is submitted, is precisely what has happened in Mr Kirk’s case.

CONCLUSIONS

Transfer Value
71. The first letter sent by Mr Kirk cannot be construed as a valid acceptance of the transfer value quoted on 28 August 2001.  Mr Kirk was disputing the basis on which it was calculated.  Mr Kirk did, however, advise that the transfer value was to be paid to his SIPP.  At that time, Mr Kirk had not established the SIPP nor had he put into place any arrangement to accept his protected rights.

72. Under section 95(1) of the Act, Mr Kirk is only able to take his cash equivalent transfer value in writing and by specifying how the Trustees are to apply his transfer value.  Although he said it was to be paid into his SIPP (ignoring his protected rights for the moment), at that point in time, the SIPP had not been set up.  His request was not capable of satisfying the requirements of section 95(2)(b) of the Act.

73. I conclude, therefore, that Mr Kirk did not validly accept the transfer value within the three month guarantee period, even if the second letter was received by fax before 28 November, a fact which has not been established.    

74. I do not accept the argument that, because the letter of 28 August 2001 was deficient as to the disclosure requirements set out in regulation 11 of the Transfer Regulations, it was therefore not a statement of entitlement, requiring valid acceptance in accordance with the Act and, instead, was a contractual offer capable of acceptance in the manner exercised by Mr Kirk.  My reasons for this view are.

74.1. Regulation 11(4) of the Transfer Regulations requires that the “trustees must ensure that a statement of entitlement to a guaranteed cash equivalent is accompanied by … a statement in writing …” (my emphasis).  To my mind, this very clearly sets out the fact that a valid statement of entitlement is not dependent on the disclosure requirements being satisfied.  The statement of entitlement must be accompanied by an additional statement setting out the required information.  If this statement is absent, or deficient, the trustees are liable for censure under regulation 11(6) and may be regarded as acting with maladministration, but it does not render the statement of entitlement invalid.

74.2. In any event, I do not consider the deficiencies pointed out to be material.  If there is no estimated date by which it is possible to make an unreduced cash equivalent transfer value available, then its absence has no effect.  The letter of 28 August 2001 said that the transfer value quoted was guaranteed for three months and, although it did not say that a written application needed to be made within that time, it is implicit that the member must take some action in order to accept the transfer value. 

74.3. Finally, even if I was to accept that there was a contractual offer, it is by far from clear whether all the essential elements of a contract are satisfied.

75. There is no specific legislative requirement to tell a member that they must provide receiving scheme details when accepting a cash equivalent transfer value.  I do, however, see force in the argument that good administrative practice would be to prompt the member for such information.  Nevertheless, in Mr Kirk’s case, I am not persuaded this would have made any difference.  Mr Kirk did not raise any queries about the quoted transfer value until the very last day of the guarantee period, despite having had three months to consider his options.  Mr Kirk was also receiving professional advice in respect of what to do with his benefits once transferred, but still failed to have the receiving arrangements set up before the expiry of three months. It goes without saying that until the receiving arrangements were set up, the transfer could not be effected and yet there seemed no sense of urgency shown by Mr Kirk.  I am, therefore, not minded to conclude that he would have exercised any additional sense of urgency, simply because he was specifically asked to provide these details.

76. It follows that I do not need to consider whether the Trustees could reduce the transfer value quoted in the letter of 28 August 2001, as the guarantee period expired without a valid acceptance.

Delay

77. With respect to the additional allegations made by Mr Kirk, I have seen no evidence to support the allegation that his transfer value was deliberately delayed by two of the Trustees in order to protect their own interests.  A recalculated transfer value was provided in early December 2001 and was immediately capable of being accepted by Mr Kirk and acted upon by the Trustees if circumstances so enabled them.  Some of the Trustees may have had a vested interest in the Company, but the evidence does not satisfy me that they thereby acted, in any way deliberately to delay the payment of Mr Kirk’s transfer value.

Funding Deficit
78. For a period from 1995, the Company’s contributions were marginally below what the actuary considered to be required from the Company.  With the preparation of the schedule of contributions in 1999, the Plan actuary at the time was able to certify that the contributions being paid by the Company were then adequate for the Plan to meet the MFR by 3 June 2004.

79. However, by June 2000, Mr Hameed’s update certification showed that the rate of contributions was not only inadequate for the Plan to meet the MFR by 3 June 2004, but that he considered the Plan would show a serious shortfall.  In accordance with section 57(2) of the Pensions Act, the Trustees were then obliged to obtain a valuation within six months.  The new valuation was signed by Mr Hameed on 1 December 2000, which confirmed the Plan was only funded to 89% of the MFR.  A new schedule of contributions was agreed between the Trustees and the Company, which was certified by Mr Hameed in February 2001 as being adequate for the Plan to meet the MFR, at least by 5 April 2007, which was in accordance with legislation at the time.

80. Although the Plan’s funding was precarious, I have seen no evidence that responsibility for this lay with the Trustees.   The Trustees acted in accordance with the relevant legislation and undertook steps to increase the contributions due from the Company in order to ensure the actuary could certify, as adequate, the schedules of contributions.  With the Company’s own finances in a dubious state, it is not surprising there was no agreement to pay more than the minimum contribution necessary.

Ill Health Retirement

81. According to the Rules, an incapacity pension is payable at the discretion of the employer if the member fulfils the criteria and not at the discretion of the Trustees.  I have no reason to assume the ex-managing director did not meet the relevant criteria and, in any event, as it is the Company’s decision, there is no basis for making any finding against the Trustees.

Jurisdiction
82. As I have not in terms investigated any complaint about the Plan actuary or expressed any view of his actions, I see no relevance in the submission raised by Mercer.

DAVID LAVERICK

Pensions Ombudsman

9 November 2004
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