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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant 
	:  Mr M

	Scheme
	:  Armed Forces Pension Scheme 

	Respondent
	

	Manager
	:  Ministry of Defence


MATTERS FOR DETERMINATION

1. Mr M says that the Ministry of Defence refuses to accept that he should be entitled to receive Service Invaliding Retired Pay or Service Attributable Retired Pay under the Scheme. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

THE RELEVANT REGULATIONS

3. The following are extracts from the Naval and Marine Pay and Pensions (Non-Effective Benefits and Family Pensions) Order 1982 (the “Regulations”).
“Schedule I. Section I.

Service Invaliding Retired Pay

7.
Officers serving on permanent and pensionable commissions who are non-attributably invalided on or after the 1st April 1981 and who have completed at least 5 years’ qualifying service of which at least 2 years have been served from the age of 21 years may be awarded Service Invaliding Retired Pay at the rates shown in Clause 3 of Schedule X.”

8. Where, however, an officer is invalided in his last year of service or where in the view of the Discretionary Awards Panel the circumstances of the case justify it, a lesser award may be made than that shown in Clause 3 of Schedule X.

…

11. Notwithstanding the provisions of this Schedule the award and amount of any Service Invaliding Retired Pay … shall be at the discretion of the Secretary of State for Defence.

Terminal Grant in Addition to Retired Pay
12. An officer retired from the Active List and awarded Service Retired Pay or Service Invaliding Retired Pay under this Schedule may be awarded a terminal grant in addition to his retired pay, …

Section IV

Service Attributable Retired Pay

32.
Service Attributable Retired Pay may be paid concurrently with any disablement pension or other Department of Health and Social Security allowances except that it will be abated by the amount of any Unemployability Supplement put into payment by the Department of Health and Social Security within 12 months of their determination of attributability provided the amount abated shall not exceed the excess of the minimum rate set out in Clause 4 of Schedule X over the appropriate rate of Service Invaliding Retired Pay.

33. Should the degree of disability increase at any time, the rate of Service Attributable Retired Pay will be reviewed.  If the degree of disability decreases, however, Service Attributable Retired Pay will only be reviewed during the 12 months immediately following retirement unless the degree of disability falls below 20 per cent in which case the rate of Attributable Retired Pay will be reduced to the rate of Service Invaliding Retired Pay for which the officer is eligible.

34.
Where the rate of Service Attributable Retired Pay is reviewed the revised rate will be that appropriate to the revised degree of disability, the rate current at the date of invaliding, enhanced where applicable by relevant pensions increase measures, subject to any adjustment arising from Clause 41 of this Schedule.

Schedule III.  Section I.


Preserved Pensions and Terminal Grants

1.
The provisions of this Schedule relate to Officers … who were retired or discharged without immediate eligibility for immediate retired pay or pension. … they may awarded a preserved pension at the rates shown in Clause 3 below. …

…

4.
The preserved pension and terminal grant will normally be paid when the officer, … attains the age of 60 years, although payment may be made earlier if the pensioner becomes permanently incapable of working through physical or mental infirmity.  The preserved pension, when paid, will be adjusted in accordance with such pension increase measures as are applicable at the time of payment and the preserved terminal grant will be similarly adjusted.”

MATERIAL FACTS

4. The Scheme is a defined benefits arrangement with day-to-day administration the responsibility the Armed Forces Personnel Administration Agency (AFPAA).

5. Having completed almost 11 years of service, Mr M left the Royal Navy, on 30 November 1982, and was awarded preserved pension benefits from the Scheme payable at his normal retirement age of 60, 12 December 2010.

6. In March 1994, Mrs M, on her husband’s behalf, applied to AFPAA for the early payment of his preserved pension benefits from the Scheme.  She said that Mr M was out of work suffering from depression, anxiety and stress, and that his psychologist attributed his condition to his service in the Armed Forces. Although the application was initially declined it succeeded on appeal and Mr M was allowed early payment of his preserved pension benefits under the Scheme with effect from 10 March 1994.

7. When initially declining the application AFPAA noted that Mrs M had said her husband’s illness might have been attributable to his service in the Armed Forces and suggested he might, therefore, wish to make a claim for a War Disablement Pension from the War Pensions Scheme.

8. The War Pensions Scheme is a separate arrangement from the Scheme and provides compensation for all members of the Armed Forces for ill health, injury or death due to service in the Armed Forces.  Eligibility is regardless of whether the service was terminated on medical grounds.  For a War Disablement Pension benefit to be paid, a member of the Armed Forces does not have to be have been involved in a war or been on active duty when injury was caused or conditions made worse.

9. On 18 February 1999, Mr M was awarded a War Disability Pension from the War Pensions Scheme.  The medical conditions found attributable to his Armed Forces service were “Recurrent Depressive Disorder” and “Harmful Use of Alcohol”.

10. Mr M wrote to AFPAA, on 27 February 1999, and said that he had been informed that, as he had been awarded a War Disability Pension from the War Pensions Scheme, he might now be entitled to an increase in his benefits from the Scheme, i.e. to a Service Invalidity Retirement Pay benefit, the amount of which is based upon a member’s Reckonable Service in the Scheme, or a Service Attributable Retirement Pay benefit, an amount which varies according to the degree of disability ranging from 20 per cent to 100 per cent.  AFPAA replied, on 9 March 1999, and stated that, as he had not been invalided out of the Royal Navy, he was not eligible for any increase in his benefits.  Mr M contested AFPAA’s decision.  He said that his illness had been diagnosed as having commenced in 1978 and had deteriorated due to his service in the Royal Navy.  AFPAA requested Mr M’s Service Medical Record.

11. On 28 April 1999, Mr M provided AFPAA with a copy of a Consultant Psychiatrist’s report, dated 15 November 1996.  The report had been commissioned as part of the process of consideration for the award of his War Disability Pension under the War Pensions Scheme.  In the report, the Consultant Psychiatrist stated that she believed Mr M had possibly first showed symptoms of depression in 1979.  Mr M said that he had been released from his post without the required medical and, if the Royal Navy had carried out the correct procedure, his condition would have been noticed.

12. The Institute of Naval Medicine noted in a letter dated 10 May 1999, that only a copy Mr M’s Service Medical Record had been received by the War Pension Scheme’s authorities, as his original medical documents had been lost when he had left the Royal Navy in 1982.  The Service Medical Record was, therefore, incomplete in that there were no Attendance and Treatment Cards, which would have contained details of his release medical and other miscellaneous documents normally found.  Nor was the Service Medical Record authenticated, as a true record.  The Institute of Naval Medicine then went on to state that:

“The medical history records a case of psoriasis in 1974 but this did not result in admission or special treatment.  Otherwise it is unremarkable and contains no reference to psychiatric history.  It is doubtful that any reference to stress, anxiety or psychiatric problems would have been recorded on any Attendance and Treatment Card without referral to a Specialist or Consultant on the appropriate form (F Med 7).  In the absence of such records there were no grounds to suggest that Lt M could, or should, have been invalided from the Royal Navy.”

13. AFPAA wrote to Mr M, on 13 May 1999, and explained about the incomplete Service Medical Record and that it had not contained any reference to psychiatric history.  AFPAA stated that, as he had taken voluntary release, he had not been invalided out of the Royal Navy and there were no special circumstances that would allow any enhancement of his benefits already in payment from the Scheme.

14. Mr M made further representations to AFPAA, on 5 June 1999, referring to its statement that no record of a history of psychiatric problems existed, and added that: 

“no one is likely to freely admit they are suffering from a mental illness to themselves let alone a doctor so it is not surprising that there is no record”.
He went on to say that, since being forced to admit six years previously that he was ill, he had seen a number of psychiatrists who had all been of the opinion he had been suffering from a severe psychiatric condition during his last years’ of service in the Royal Navy.  He said that his doctors were of the view that his condition would have been noticed if he had received a medical before his discharge.

15. On 2 July 1999, AFPAA provided Mr M with an explanation of the missing original Medical Service Record, and stated that:

15.1
the fact that he had been awarded a War Disability Pension from the War Pensions Scheme did not imply that he should have been invalided from the Royal Navy;

15.2
there was nothing in his records to suggest that he was in a reduced medical category when he was discharged; and.

15.3
the Scheme’s Internal Disputes Resolution Procedure (IDRP) could not be applied in his case, as IDRP was designed to deal with complaints of maladministration about benefits from the Scheme, and not disputes regarding reasons for discharge.

16. On 14 August 2001, Mr M again asked AFPAA to re-consider his case, raising other various issues, mostly related to his medical records.  Investigation by AFPAA established that:

16.1
the missing medical evidence meant that it could not proven whether Mr M had a medical when he was released from the Royal Navy;

16.2
documentation received from the War Pensions Scheme’s authorities had showed a consultant psychiatrist had seen Mr M in October 1993, who stated that:

“[Mr M] presents with a history of anxiety and depression, starting since 1982 when he left the Navy …he realises that the problem stretches back at least to 1982.”;

16.3
the report said that a review of Mr M’s medical documentation, as it stood (incomplete), had been carried out and it indicated that he had attended for medical attention over forty times for a variety of conditions, but there was no record of him ever presenting any psychiatric symptoms to any of the medical staff he had seen and, therefore, no treatment had been given.

17. AFPAA replied to Mr M, on 15 November 2001, and provided replies to his questions about medical record matters, and stated that a pre-discharge medical from the Royal Navy was not a legal requirement.

18. Mr M was dissatisfied that his case has been properly investigated and, on 12 December 2001, again wrote to AFPAA, mostly about the medical records matters but also asserting that a release medical was a requirement under service regulations.  Mr M followed his letter with another, dated 12 March 2002, and it was then agreed with AFPAA that his case should be reviewed by the Scheme’s Discretionary Awards Panel.

19. On 19 August 2002, AFPAA wrote to Mr M and stated that his case had been fully reviewed by the Discretionary Awards Panel and that the outcome was that there was no reason to change the cause of his retirement, i.e. that invalidity was not reason he left the Royal Navy.

20. On 26 September 2002, Mr M invoked Stage 1 of IDRP.  On 2 October 2002, AFPAA acknowledged his application and said that it had two months in which to reply.  On 21 January 2003, AFPAA wrote to Mr M and said that it was in consultation with the Ministry of Defence (the “MoD”), which was reluctant to consider his complaint under the IDRP, as that only covered complaints of maladministration about pensions.  A further reply was promised within a week.  On 17 April 2003, Mr M wrote to the MoD asking for his complaint to be investigated.  By telephone, on 10 July 2003, the MoD said that his application had not been dealt with.  No further contact was received from the MoD.

21. Mr M says that:

21.1. on voluntarily retiring and being discharged from the Royal Navy, he did not receive a medical examination;

21.2. subsequently he was diagnosed as suffering from a severe depressive disorder, and had been since 1979;

21.3. his disorder should have been recognised and diagnosed, and if it had, he would have been awarded Service Invalidity Retired Pay benefit or Service Attributable Retired Pay benefit under the Scheme.  He refers particularly to a failure to provide a medical examination in 1980, one facet of which would have been to examine his mental health.  He suggests also that attendance at over 40 sick parades was also an indication of psychological problems;

21.4. his annual appraisal, dated January 1981, had referred to his performance being affected by the realisation that his mother had been diagnosed with cancer; 
21.5. he attributes his heavy drinking to the stress of the particular service he undertook in Northern Ireland; and

21.6. his complaint was incorrectly handled under IDRP.

22. In response, the MoD says that:

22.1. the Institute of Naval Medicine had considered the matter and noted that, from the medical evidence available, it could find no mention of any psychiatric problems and no grounds to suggest that Mr M should have been medically invalided out of the Royal Navy;

22.2. there was no mention of any psychological symptoms or signs while Mr M had been in the Royal Navy;

22.3. his confidential staff reports at the time gave no indication that he was suffering from any medical condition and it is recorded that he applied for premature voluntary release believing that he was unlikely to achieve further job satisfaction as a Royal Navy officer;

22.4. no medical examination was carried out at the time of his discharge, as there was nothing to suggest that Mr M was suffering from any psychological problems;

22.5. given that Mr M believes that his depressive disorders/condition arose whilst serving in the Armed Forces, it should be noted that after service, Mr M worked for ten years with the Fisheries Board until being made redundant, and then worked for a further short period with the Royal British Legion;

22.6. Mr M also joined the Royal Navy Reserve from November 1983 until December 1990;

22.7. even if Mr M was able to provide sufficient evidence that he suffered from a depressive disorder prior to leaving the Royal Navy, that would not necessarily mean that it would have been sufficiently disabling, at that time, as to have resulted in a medical discharge;

22.8. the award of a War Disability Pension under the War Pensions Scheme was in no way connected with the Scheme and does not imply that Mr M should have been invalided out of the Royal Navy;

22.9. there is no provision for preserved pension benefits, even when paid early, to be further enhanced and Service Invalidity Retired Pay or Service Attributable Retired Pay cannot be awarded, as Mr M was not invalided from the Royal Navy;

22.10. IDRP was not applied, because it was considered that Mr M’s complaint related to the reason for his discharge; and

22.11. it was regretted that Mr M was not provided with a clear and timely response to his request to invoke IDRP.

23. Mr M has contended that the circumstances of another matter, already determined by me (case number L00303), were similar to his and that I should come to the same decision I came to in that case.

24. In L00303, the complainant had applied for a War Disability Pension under the War Pension Scheme after being awarded both Short and Long Term Forces Family Pension and Children’ Pensions benefits from the Scheme.  Her application was initially rejected with a finding that the death of her husband was not due to service, which is a requirement for an award under the War Pension Scheme.  However, War Disability Pension was granted on appeal.  The complainant then applied for an Attributable Forces Family Pension benefit from the Scheme.  That application was rejected on the grounds that her husband had not died while on duty.  The complainant argued that, as it had been determined her husband’s death was due to service for the purposes of the War Pension Scheme, the decision was also binding for the purposes of deciding whether she was entitled to additional benefit under the Scheme.   I upheld that complaint on the basis that the determination made under the War Pension Scheme was that death due to service was effectively determinative of the issue for the purposes of Regulation 3090.  MoD appealed against that determination but the High Court, and then the Court of Appeal, upheld my determination.

25. In response to Mr M’s representation, MoD said that it is reviewing all cases since 1973 where the Scheme had not found the death, injury or illness attributable to Service and where a Service Invalidity Retired Pay benefit had been awarded rather than a Service Attributable Retired Pay benefit.  The MoD says, however, that Mr M does not meet the eligibility criteria for either Service Invalidity Retired Pay or Service Attributable Retired Pay and, therefore, his case will not be reviewed under that exercise.

26. The decision to award him a War Pension noted that Mr M had not established that his problem about excessive drinking began while he was in service.  A Psychiatric Report of 15 November 1996 associates the problem with a job in the Royal British Legion during 1993.  Nevertheless, it was accepted that Mr M’s Depressive Disorder should be attributable to Service Factors and that this condition played some part in his harmful use of alcohol.

27. In response to Mr M’s further representation, MoD said that it is reviewing all cases since 1973 where the Scheme had not found the death, injury or illness attributable to Service and where a Service Invalidity Retired Pay benefit had been awarded rather than a Service Attributable Retired Pay benefit.  The MoD says, however, that Mr M does not meet the eligibility criteria for either Service Invalidity Retired Pay or Service Attributable Retired Pay and, therefore, his case will not be reviewed under that exercise.

CONCLUSIONS

28. Mr M started to pursue his case for additional benefits under the Scheme in February 1999 after he had been awarded a War Disability Pension from the War Pensions Scheme.  This was some 16 years after he had left the Royal Navy.  The Regulations contain no provision to award former members of the Armed Services any additional benefits from the Scheme once they have left service.  The War Pension Scheme is intended to compensate former members of the Armed Services for injuries or medical conditions that are attributable to service in the Armed Forces, regardless of whether that service was terminated on medical grounds or by other means and, thus, also provides cover for cases that arise after a member has left Armed Service, as in Mr M’s case.

29. Mr M has contended that the matter now before me is similar to that which I determined under reference L00303.  The issue in L00303 was about whether the MoD was bound by a finding on the Scheme as to whether a death was “in service” and, thus, whether the complainant was entitled to additional benefits under the terms of the Scheme.  That is not the issue in dispute for Mr M. His claim is dependent upon whether he was invalided from the Royal Navy, as that is a requirement under the Regulations for the Secretary of State for Defence to exercise discretion to award a member an amount of Service Invaliding Retired Pay benefit or Service Attributable Retired Pay benefit under the Scheme.

30. Mr M’s argument is, essentially, not that he actually was invalided out but that he ought to have been medically discharged.  He says that the Royal Navy should have given him a medical examination on his release that would have picked up the condition from which he believes he was then suffering.

31. Of the copy medical and personal records that remain, none contain any mention of Mr M’s problems indicating a need for psychiatric treatment or a psychiatric discharge.  As Mr M has pointed out, there is a reference to his performance at one time being affected by his mother’s diagnosis but this did not lead on to any referral for him and I note there was no similar reference in his later appraisals.  In view of his statement in paragraph 14 above, I do not find this surprising but by the same token it would be surprising if any medical examination at that time would have picked up the condition.  I see no reason to disagree with the Scheme’s Discretionary Awards Panel’s conclusion that were no justifiable grounds to change the reason for his leaving the Royal Navy.

32. It follows from the above that, as Mr M was not invalided from the Royal Navy, he is not entitled to any additional benefits from the Scheme.  I do not uphold the complaint.

33. MoD has said that Mr M’s complaint was not covered by the IDRP requirements, as the matter related to the reasons for his discharge from the Royal Navy and not a matter concerning the administration of the AFPS.  I do not share that view.  When Mr M made his complaint under IDRP, he was claiming that he should be receiving Service Invalidity Retired Pay benefits or Service Attributable Retired Pay benefits under the Scheme.  That his claim may have depended how he was, or should have been, discharged from the Royal Navy, does not mean that IDRP did not apply.  The failure properly to apply IDRP was maladministration by the MoD.  However, given the ultimate outcome of Mr M’s complaint, this cannot be seen as having caused him any injustice.

DAVID LAVERICK 

Pensions Ombudsman 

3 November 2006

� Secretary of State for Defence v Cheryl Ann Hulme [2003] EWHC 713 (Ch) High Court, England 
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