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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr P Davies

Scheme:
Calmar-Albert (UK) Limited Pension Plan (the Calmar Plan)

Respondents:
Saint-Gobain Calmar Limited (the Company)

Trustees of Solaglas Pension Plan (the Solaglas Trustees)

MATTERS FOR DETERMINATION

1. Mr Davies complains that the Company in its capacity as his former employer and trustee of the Calmar Plan:

1.1. Is attempting to make arbitrary changes to reduce Mr Davies’ pension benefit entitlements because his pension is underfunded;

1.2. Has been unhelpful, has prevaricated and excessively delayed in responding to Mr Davies’ enquiries regarding his pension;

1.3. Has refused to correspond directly with Mr Davies regarding his pension, insisting on communicating through solicitors, which has caused delay and considerable expense for Mr Davies;

1.4. Has failed to maintain in good order records relating to Mr Davies’ pension and to administer his pension diligently; and

1.5. Has failed to ensure that the funding for Mr Davies’ pension is sufficient to cover the contractual benefits promised.

2. As a consequence of the Company’s conduct, Mr Davies says he has been prevented from taking an early retirement pension, been without a regular income since January 2001 and has been forced to draw on savings to support his family.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. Mr Davies commenced employment with Hartmann Fibre Limited (Hartmann), a firm associated with a predecessor of the Company, in November 1974, although his employment was routed through an associated company. Mr Davies became a member of the Hartmann Pension Scheme (the Hartmann Plan) on 1 March 1977. Following the sale of Hartmann in 1983, Mr Davies entered into a new service contract with the Company, which was dated 27 January 1984 but took effect from 23 September 1983.

5. It was also agreed between the Company and Mr Davies that a pension fund would be set up for Mr Davies, namely the Calmar Plan. This decision followed a recommendation by the Company’s financial adviser (the Adviser) in a letter dated 6 December 1984 as to how the pension fund should operate (see Appendix). The pension benefits promised to Mr Davies by the Company were to be secured by the Company investing in an Executive Pension Plan Policy issued by an insurance company (the Provider). In an internal memorandum of 11 December 1984 Mr Pfannhauser, a director of the Company, gave his agreement to Mr Davies that a pension should be arranged as set out in the Adviser’s letter of 6 December. A Declaration of Trust establishing the Calmar Plan was executed by Mr Davies (who was also a Director of the Company) and Mr Pfannhauser to take effect from 1 December 1984. Mr Davies was supplied with a booklet setting out the Provider’s standard Executive Pension Plan Rules and annotated by way of a label stating: ‘These are the Rules of the Calmar-Albert (UK) Limited Pension Plan’.

6. In early 1990, enquiries were made by the Adviser after contact with Mr Davies, who was responsible for overseeing the Calmar Plan on behalf of the Company at that time, as to what level of contribution would be required if Mr Davies’ Normal Pensionable Date (NRD) under the Calmar Plan were to be reduced from age 65 to age 60. This change was confirmed by the Provider by letter to the Adviser in January 1992.

7. In 1994, Mr Davies changed positions within the Company and was appointed Managing Director of its Asia-Pacific operation and relocated to Singapore. His letter of appointment, dated 31 August 1994, stated that his pension benefits “will be maintained in (his) new assignment on the same basis as in “his” current position” and that “pension specialists will assist in achieving this objective”. 

8. Whilst looking into the pension arrangements for Mr Davies, the Company became concerned by the funding requirements it was being asked to meet under the Calmar Plan. The Company was concerned with commissions it was paying, the assumptions that were being used and the effect of changing the NRD from age 65 to age 60.  Discussions appear to have taken place about changing Mr Davies’ NRD back to age 65.  Mr Perong, Director of Human Resources of Calmar Inc (the Company’s parent), told the Adviser, on 14 August 1995 that the Company was not willing to fund Mr Davies’ pension otherwise than on the basis that his NRD was at age 65. The Company’s position was communicated to Mr Davies by Mr Perong in a memorandum dated 1 September 1995. Mr Davies appears to have accepted, in a fax to Mr Perong dated 2 October 1995, that having an NRD at age 60 was not feasible. In the fax he said:

‘In view of the decision that you have passed to me that the cost of funding a pension for me at 2/3 of my earnings at age 60 is not feasible, I would request then that arrangements be put in place so I maintain the option of retirement at 60, as was my option under the Hartmann Scheme, albeit at a lower pension’

9. As part of the Company’s enquiries into the cost associated with the Calmar Plan, it asked the Adviser to consider the “small residual benefit in the Hartmann Fibre Scheme for Phill Davies” and said: “this benefit should be taken into account in calculating the required premiums for him which until now has not been the case. Please advise the reduction in the premium that will result from such inclusion.” This letter was copied to Mr Davies.

10. In 1998, the Company instructed its pension consultants to carry out a review of the impact of some suggested changes to the Calmar Plan. Around the same time, Compagnie de Saint-Gobain acquired Calmar Inc. and the task of reviewing the Calmar Plan passed to the UK Delegation of Saint-Gobain (Saint-Gobain). During 1999, consideration was given to the Company becoming a participating employer in the Solaglas Pension Plan (the Solaglas Plan) and also to the feasibility of Mr Davies joining the Solaglas Plan. 

11. In late 1999 Mr Davies was provided with details of the standard benefits which were provided under the Solaglas Plan and he discussed with Mr Perong the option of changing pension schemes and the benefits available to him. On 27 September 1999, Mr Davies faxed Mr Perong a number of questions that he had in relation to the proposals. 

12. During November and December 1999, Solaglas Limited contacted the Solaglas Trustees with a view to admitting Mr Davies into the Solaglas Plan. The Solaglas Trustees appeared willing to admit Mr Davies pending the agreement of his benefits with the Company. 

13. In December 1999, Mr Huebner of Saint-Gobain, discussed with Mr Davies the benefits which he could receive under the Solaglas Plan. Mr Huebner faxed to Mr Davies on 20 December 1999 extracts from a document produced by Solaglas Limited dated 17 November 1999 responding to Mr Davies’ questions of 27 September 1999. No agreement between the Company and Mr Davies was reached as to the basis on which he should be admitted to the Solaglas Plan.

14. In April 2000, Mr Davies was informed that due to a reorganisation of Saint-Gobain’s Asian operations his employment would be terminated on 31 December 2000. 

15. A Deed of Inclusion was executed on 2 June 2000 with effect from 1 February 1999 to adhere the Company to the Solaglas Plan. 

16. Mr Davies states that it came to his knowledge in June 2000 that the benefits that he had been offered in relation to the Solaglas Plan were only standard benefits whereas  he considered himself  entitled to executive benefits. Mr Davies raised this issue with the Company and met with Solaglas Limited in July 2000. Following that meeting, Mr Davies requested a number of documents relating to the Calmar Plan and the Solaglas Plan, including a copy of the report made by the Company’s pension consultants in 1998  and a copy of Solaglas Limited’s response to Mr Davies’ questions of 27 September 1999. Mr Davies was sent a copy of the report but not the responses to his questions.

17. During September and October 2000, Mr Davies discussed with Solaglas Limited possible arrangements to resolve his pension issues. A ‘without prejudice’ offer was made by the Company on 12 October 2000 dealing with the termination of Mr Davies’ employment as well as his pension. A telephone conference also took place on 30 November 2000 with Mr Davies’ solicitor present in an attempt to resolve matters. A further ‘without prejudice’ offer was made to Mr Davies by the Company on 21 December 2000.

18. On 12 April 2001, Mr Davies’ solicitor requested details of the Internal Dispute Resolution Procedure (IDRP) under the Calmar Plan. After further requests, they were eventually provided on 28 November 2001.

19. On 15 February 2002, the Company’s solicitors sent a letter to Mr Davies’ solicitors stating that the Company intended to provide Mr Davies with a clear statement about his pension entitlement. Mr Davies requested details of the IDRP under the Solaglas Plan but was informed that it was not applicable as he was not a member of the Solaglas Plan. Mr Davies also requested that the Company correspond direct with him rather than through solicitors. The Company continued to correspond through solicitors. On 19 July 2002, the Company’s solicitors provided Mr Davies with details of what the Company believed his pension entitlement to be. 

20. In the few months following, Mr Davies raised questions about how the Company had arrived at their position in relation to his pension entitlement. The Company responded to some of Mr Davies’ questions, raised queries of its own and suggested a meeting between Mr Davies and the Company. A ‘without prejudice’ meeting was held on 29 January 2003 with solicitors from each party also present. Arising out of this meeting Mr Davies made a proposal to settle matters on 4 February 2003. This proposal was rejected by the Company on 16 April 2003 and a counteroffer made. Mr Davies rejected the counteroffer on 2 May 2003. 

SUBMISSIONS BY MR DAVIES

21. The Company is attempting to make arbitrary changes to his pension entitlement because the Calmar Plan is underfunded.

22. About the calculation of his pension he says: 

22.1. His Final Salary should be calculated as defined in the Calmar Plan Rules (see Appendix);

22.2. The only emoluments to be excluded in the final salary definition are those specifically excluded in Mr Davies’ letter of appointment dated 31 August 1994, ie the International Assignment Premium and Cost of Living Adjustment which were described in that letter as “not to be utilised in computing other benefits, such as pension.” Mr Davies considers that his housing allowance, home leave airfare, transportation allowance and storage costs should be included in calculation of his final salary;

22.3. Mr Davies’ benefits under the Hartmann Plan are only to be offset against his benefits under the Calmar Plan to the extent that the aggregated benefits might exceed Inland Revenue limits;

22.4. Mr Davies’ State Earnings Related Pension Scheme (SERPS) entitlement is completely separate from his pension arrangement with the Company and is not to be offset in any way against his benefits under the Calmar Plan;

22.5. The NRD in respect of the Calmar Plan for Mr Davies is at 60 years of age, in accordance with the agreement that he had with the Company and the changes made in the early 1990s. The Managing Director for Calmar’s European operations took over responsibility for pensions from Mr Davies shortly after the change in his NRD to age 60 and made no specific objections until 1995;

22.6. Mr Davies’ Pensionable Service under the Calmar Plan dates from 1 November 1977 when he first started employment, in accordance with the terms of his service agreement in 1984;

22.7. In accordance with notes on the reverse of announcement letters sent to him relating to the Calmar Plan, Mr Davies is entitled to a five year guarantee for pension in payment. The note states “Your pension will be paid by monthly instalments throughout your lifetime with a minimum of five years payments”.

23. The Company has delayed excessively in responding to Mr Davies’ requests for information and enquiries about his pension entitlement. Mr Davies claims to have suffered injustice in the form of financial loss as a result because the Company was aware of his desire to take early retirement from January 2001 when his employment terminated. However, he has not been in receipt of a pension since that time and has been relying on savings.  He claims to have suffered a loss of growth on those investments although accepts that this is to some extent mitigated by the indexation of his deferred pension.

24. The Company has unjustifiably refused to correspond directly with Mr Davies, instead insisting upon communicating through solicitors despite repeated requests by Mr Davies not to do so. In relation to this, Mr Davies says:

24.1. He was forced by the Company to involve a solicitor in the matter in April 2000 although at that time, there was no dispute about pension entitlements. In particular, the Company insisted that Mr Davies have a pensions lawyer present at a telephone conference on 30th November 2000. The Company’s Company Secretary joined the conference late, thus the meeting failed to accomplish any useful outcome but Mr Davies was obliged to meet his solicitor’s fees for the meeting amounting to £2,600;

24.2. Mr Davies continued to retain his solicitor, but he became concerned by the delays and expense incurred by both parties corresponding though their respective solicitors. By a letter of 11 April 2002, he asked the Company Secretary to “please send further communications on this matter direct to me.”

24.3. Mr Davies says that he did not want the Company’s solicitors to correspond with him. He was therefore content when his solicitor apparently did not give consent when the Company’s solicitors made a request that they deal directly with Mr Davies. He wanted the Company to correspond with him;

24.4. The Company’s solicitors continued to send correspondence to Mr Davies’ solicitor until April 2003. During that time, Mr Davies’ solicitor passed on to him any correspondence received. Fees billed by Mr Davies’ solicitor between May 2002 and April 2003 amounted to £9,645.11 and Mr Davies contends that these fees, together with a proportion of an earlier invoice, are a direct result of the Company’s failure to correspond with him directly.

25. The Company has failed to maintain clear and adequate records in order to administer Mr Davies’ pension diligently. Such failure has resulted in the need for repeated lengthy investigations into the precise pension benefits to which Mr Davies is entitled, repeated inaccuracies in the information that the Company has provided to Mr Davies and the changing in its position. 

26. The Company has failed to ensure that the funding of Mr Davies’ pension is sufficient to meet the contractual benefits to which he is entitled. The Company became aware of problems with the funding of Mr Davies’ pension in the late 1990s. The Company’s response to these funding problems was to attempt unjustifiably to alter the benefits to which Mr Davies was otherwise entitled. Since that time the Company has declared exceptionally large dividends in favour of its parent company, jeopardising the Company’s ability to meet its pension obligations to Mr Davies.

27. The early retirement factors proposed by the Company are unfair. In previous correspondence the Company has referred to a different set of factors. For example, in the Company’s response to Mr Davies’ complaint to the Ombudsman, the following appeared:

“The Company’s actuarial consultants…were asked to calculate the immediate early retirement pension, allowing for a standard actuarial reduction that they would recommend be applied to a defined benefit scheme to ensure that the early payment of pension was cost neutral to the scheme. In response, they recommended, as at February 2003, that the appropriate actuarial reduction factor should be 4.5% per annum simple.”

28. The Company are now seeking to change the reduction factor from 4.5% per annum to around 9% per annum – a change that is not in his favour.

29. As well as suffering financial prejudice, Mr Davies and his family have been caused great distress and inconvenience by the conduct of the Company.

SUBMISSIONS BY THE COMPANY

30. As a preliminary point, a number of documents and statements relied upon by Mr Davies are privileged on the basis that they were produced in the course of genuine negotiations to settle the matter and should be excluded from my consideration. These documents are :

30.1. a memorandum dated 27 December 2000 to Mr Huebner from Mr Davies;

30.2. a fax to Mr Davies’ solicitors, DLA, from the Company’s solicitors, Martineau Johnson, dated 9 January 2001;

30.3. a fax from DLA to Martineau Johnson dated 10 January 2001;

30.4. a fax from Martineau Johnson to DLA dated 12 January 2001;

30.5. a letter from Martineau Johnson to DLA dated 4 April 2001;

30.6. a letter from Mr Davies to Mr Oxenham dated 4 March 2003;

30.7. a letter from Mr Oxenham to Mr Davies dated 19 March 2003;

30.8. a letter from Mr Davies to Mr Oxenham dated 7 April 2003;

30.9. a letter from Martineau Johnson to DLA dated 16 April 2003;

30.10. a letter from Mr Davies to Mr Oxenham dated 2 May 2003.

31. The manner in which Mr Davies’ pension was arranged was that the Company had promised him certain benefits as part of his employment package and these benefits were to be funded by using the Calmar Plan.

32. The Company denies that it is attempting to make arbitrary changes to reduce Mr Davies’ pension entitlement because the Calmar Plan is underfunded.

33. The Company claims that Mr Davies’ pension entitlements should be calculated as follows:

33.1. The Final Salary is the average of the last three years’ pensionable earnings which comprise basic salary plus bonuses only; a position recognised by Mr Davies in his fax to Mr Perong dated 2 October 1995 in which Mr Davies said: 

“In relation to ‘final salary’/ ‘pensionable earnings’:

The Hartmann Scheme includes total earnings received from the Company; so it also includes bonuses in ‘pensionable earnings’.

The Hartmann Scheme takes the average of the highest 3 years consecutive pensionable earnings over 10 years: whilst the Calmar scheme takes only the average of the last 3 years of employment…”;

33.2. The Hartmann Plan benefits in respect of Mr Davies are to be taken into account in determining the Company’s pension obligation towards Mr Davies, otherwise Mr Davies’ service with Hartmann would effectively be counted twice;

33.3. The SERPS pension that Mr Davies has built up since leaving the Hartmann Plan (which, unlike the Calmar Plan was contracted out of SERPS) should  also to be taken into account within the pension benefits promised by the Company;

33.4. Mr Davies’ NRD according to the contractual promise made by the Company is when he reaches 65 years of age. Although Mr Davies unilaterally changed his NRD under the Calmar Plan to 60 years of age, he recognised that this was not feasible and that his contractual entitlement from the Company was on the basis of an NRD at 65 years of age. Should Mr Davies wish to take retirement benefits earlier than age 65, he may do so on a reduced basis. Under normal circumstances benefits under a money purchase arrangement would be based on the fund available and prevailing annuity rates.  In the particular case the contribution to be made by the Company were targeted to produce a pension equivalent to 2/3rds salary at NRD.

33.5. The Company suggests that any early retirement pension be calculated in accordance with actuarial reduction factors that would produce a cost neutral result for a defined benefit scheme and its actuarial adviser has proposed the rates shown below that are subject to review in the light of any significant changes in long term interest rates, price inflation and life expectancies:

Age at early retirement
Early retirement factor

58
0.509

59
0.560

60
0.617

61
0.680

62
0.749

63
0.824

64
0.908

65
1.000

33.6. Mr Davies’ Pensionable Service commenced on 1 March 1977 in the Hartman Plan and this date applies for the purposes of his pension entitlement from the Company; and

33.7. Mr Davies is not entitled to a five year guarantee on his pension in payment without giving up part of the pension and such term has never been part of his pension entitlement from the Company.

34. The Company denies that it has delayed, prevaricated or been unhelpful in supplying information to Mr Davies in respect of his pension. The individual instances of delay relied upon by Mr Davies do not take account of the ongoing negotiations which took place between Mr Davies and the Company in respect of his pension entitlement and employment package generally.

35. The Company was perfectly entitled to choose to correspond through its own solicitors and this was the appropriate course of action given the complexity of the issues and the fact Mr Davies was taking legal advice. The Company’s solicitors were not permitted under the Law Society Guide to Professional Conduct of Solicitors to correspond directly with Mr Davies while he was represented by his own solicitors without Mr Davies’ solicitors consent which was never given.

36. The Company denies that it failed to maintain records in good order and to administer Mr Davies’ pension arrangements diligently. The Company did set out its position to Mr Davies clearly but was not informed of the details of his challenges to it until 2003.

37. The Calmar Plan was simply a funding vehicle that may or may not provide sufficient funds to support the pension promise made by the Company to Mr Davies. Consequently, the level of funding in the Calmar Plan is irrelevant to Mr Davies’ pension entitlements, which at all time have been pursuant to the Company’s pension promise which it is obliged to fund in any event. Nevertheless, the Calmar Plan was adequately funded by the Company and in fact when consideration of changing the policy behind the Calmar Plan was given, Mr Davies prevaricated and did not consent to it being changed.

38. The allegations made by Mr Davies in respect of the declaration of dividends by the Company are irrelevant and outside the scope of my jurisdiction.

SUBMISSIONS BY THE SOLAGLAS TRUSTEES

39. All of the complaints made by Mr Davies relate to the actions of the Company and not of the Solaglas Trustees. 

CONCLUSIONS

Privileged documentation 

40. The Company has raised objections to my considering ten documents relied upon by Mr Davies. The Company claim these documents were produced in the course of genuine attempts to settle the present dispute and were made on a ‘without prejudice basis’. The documents relate to two periods in which settlement attempts were made by the parties. First, there are five documents surrounding the negotiations that took place during late 2000 and early 2001. Second, there are five other documents that arise out of negotiations that took place in early 2003.

41. I accept that all ten of the documents were made in the course of attempts to settle the dispute on a ‘without prejudice’ basis. Furthermore, I have not been directed to any steps taken by the Company which indicate that it is willing to waive privilege in respect of these documents. Therefore, given the context in which these documents were produced it would, in my opinion, defeat the common understanding that existed between the parties, at the time of their respective production, to place weight upon their contents now. 

42. However, while I accept that these documents should not be relied upon in determining Mr Davies’ entitlements under the Calmar Plan, it is permissible in my view to have regard to the existence and content of the disputed documentation insofar as complaints of delay and similar forms of maladministration are concerned. Indeed the Company has itself referred me to such documents in the context of resisting such allegations. 

Mr Davies’ entitlements

43. When Mr Davies’ service contract was renewed in 1984, no mention was made of his pension entitlement. However, it was separately agreed between Mr Davies and the Company (acting through Mr Pfannhauser) that new pension arrangements should be made for Mr Davies so as to provide approximately the same benefits as he had under the Hartmann Plan. Mr Pfannhauser appears to have signalled his consent to the pension scheme proposed by the Adviser in his internal memorandum to Mr Davies dated 11 December 1984. The central provision of that proposed scheme was that Mr Davies would be entitled to 2/3 of final salary with an NRD at 65 years of age. 

44. In order to put this pension promise into effect a Declaration of Trust was executed. This document clearly established the Calmar Plan and declared the Company as trustee and administrator, holding the policy that had been secured in accordance with the Calmar Plan Rules. Mr Davies was then given a copy of the Calmar Plan Rules.

45. The effect of these events is that Mr Davies was  promised one thing by the Company (and was contractually entitled to be treated in accordance with that promise) but then the Calmar Plan was established providing different benefits. The Company has argued that Mr Davies was only ever entitled to what he had been promised and that the Calmar Plan was simply a way of funding that promise. From Mr Davies’ point of view, it was reasonable for Mr Davies to believe that he was entitled to what he had been promised and that the Calmar Plan Rules would reflect that. 

46. Given that setup, Mr Davies could not have been expected to realise that the Calmar Plan Rules (which had been given to him) did not govern his pension and that his entitlement stemmed only from the contractual promise by the Company. Furthermore, where the Company had agreed to a change in his pension entitlement under the Calmar Plan Rules, Mr Davies was entitled to believe that this change was effective in respect of his entitlement from the Company (i.e. in respect of the contractual promise too). 

Final Salary

47. I am satisfied that the definition of Final Salary that was to apply to Mr Davies was as stated in the Calmar Plan Rules, as contended by Mr Davies. Nothing in the submissions on behalf of the Company leads me to believe that it had been agreed between Mr Davies and the Company that a different definition should apply.

48. The Company has placed reliance upon a fax dated 2 October 1995 from Mr Davies to Mr Perong. In this fax, Mr Davies refers to Final Salary in the Calmar Plan as the “average of the last 3 years of employment”. However, it is clear from the preceding page of this fax that this definition is based upon information supplied by Mr Perong to Mr Davies in respect of his pension entitlement. Given that this definition does not accord with the Calmar Plan Rules (and there is no evidence that it was otherwise agreed), Mr Davies had been incorrectly informed by Mr Perong of his pension entitlement. Accordingly, Mr Davies was not in a position to give an informed consent to a proposal that the definition of Final Salary provided by Mr Perong should apply to his pension entitlement. Therefore, the definition under the Calmar Plan Rules remained.

49. In respect of the definition of ‘total emoluments’ under the Calmar Plan Rules,  the most natural interpretation is that all of Mr Davies’ emoluments that were assessable to Schedule ‘E’ tax (or would have been had he continued employment in the United Kingdom) are to be taken into account unless specifically excluded. Therefore, items to be excluded are a) those items specified in Mr Davies’ letter of appointment dated 31 August 1994 (International Assignment Premium and Cost of Living Adjustment) and b) any elements of Mr Davies’ employment package that are not assessable to income tax in the UK under Schedule E.  Items such as housing allowance, home leave, airfares etc, would not be assessable in this way, and thus not be eligible for inclusion in the calculation.

Offset of Hartmann Plan benefits

50. According to the contractual promise made by the Company, the period of Pensionable Service that Mr Davies accrued under the Hartmann Plan was to be taken into account. Neither party disputes this. Accordingly, it would be unusual for the benefits secured during this period not to be taken into account under the Calmar Plan. As the Company points out, not to do so would be for this period of service effectively to count twice. In the absence of an express provision that this was to be the case, I am not prepared to accept that Mr Davies’ benefits under the Hartmann Plan were to be ignored. 

51. That this conclusion accords with the understanding of the parties is confirmed by a letter dated 20 January 1995 from the Company, to the Adviser which states that Mr Davies’ Hartmann Plan benefits were to be taken into account. This letter was copied to Mr Davies and no objection to this position was made.

Offset of SERPS

52. In contrast with the benefits under the Hartmann Plan, Mr Davies’ benefits under SERPS were totally separate from his entitlement under the Calmar Plan. There was no reference to these benefits being taken into account and not to do so would not give rise to any double counting. Therefore, I am satisfied that Mr Davies’ SERPS benefits should not be taken into account in calculating his pension entitlement owed by the Company.

NRD

53. The documentation surrounding the contractual promise made in 1984 and the establishment of the Calmar Plan clearly indicate that an NRD at 65 years of age was envisaged. This position appears to have remained until approximately 1990 when Mr Davies, possibly after consultation with a representative of the Company, directed that his NRD under the Calmar Plan be changed to 60 years of age.

54. In 1995, Mr Davies’ pension entitlements received closer scrutiny by the Company who objected to the change in NRD. Mr Davies says that, at the time, the Company made no objection to his new NRD. However, in his fax of 2 October 1995, Mr Davies seems to have accepted the decision that an NRD at 60 could not be sustained and that his pension benefits should be calculated on the basis of an NRD at 65. 

55. That Mr Davies’ NRD should be at 65 is clear from the correspondence between Mr Perong and Mr Davies in September and October 1995. In particular, in his fax to Mr Perong dated 2 October 1995, Mr Davies accepts that funding for an unreduced pension at 60 would not be feasible. Whilst this fax showed that Mr Davies was relying upon information given to him by Mr Perong, and where incorrect could not form the basis of Mr Davies’ consent to a change in his entitlements, no misleading information about his NRD was given to Mr Davies and I have not acceded to his wish that I should explore other ways in which the information provided was defective.  Nor do I see any cause to doubt the adviser’s view that funding an NRD of 60 was not feasible.

56. I am satisfied that it was agreed between Mr Davies and the Company that Mr Davies’ NRD for the purposes of his pension entitlement would be at 65 years of age. Whether this instruction was actually passed to the policy provider under the Calmar Plan is immaterial.  

Early retirement

57. In his fax to Mr Perong dated 2 October 1995, Mr Davies said that he would like the option of taking a reduced pension at age 60, in the same way as he would have done under the Hartmann Scheme (when the NRD was 65). 

58. Under the Scheme, this option has always been open to Mr Davies since he can have retirement benefits arranged for him based on the value of his fund and prevailing annuity rates. However, in the past, Mr Davies and the Company appear to have sought to clarify any arrangement for early retirement. This resulted in the Company obtaining actuarial advice in 2002 that indicated that if Mr Davies retired immediately, and the cost of his retirement was to be neutral to the Scheme, then a reduction factor of 4.5% per annum would be appropriate. The Company is now proposing a different reduction factor that is certainly less favourable to Mr Davies.

59. I have considered Mr Davies’ contention that the Company should apply the rate that was suggested in 2002. However, I do not believe that retaining this rate is appropriate because it was based on conditions at a significantly earlier date and there is nothing that I have seen that guarantees that the rate should apply, despite changes in conditions over time. It is a fact that early retirement factors do alter from time to time in order to reflect influences that a scheme might be experiencing. Further, the Company have sought new actuarial advice and it is entitled to rely on that advice.

Pensionable Service

60. The appropriate time for Mr Davies’ Pensionable Service to commence in respect of his pension entitlement from the Company appears to be the time at which his Pensionable Service commenced under the Hartmann Plan. By taking this start date, Mr Davies would not have been prejudiced by changing pension schemes when Hartmann was sold off. The Company contends, Mr Davies appears to accept, and I conclude that his Pensionable Service under the Hartmann Plan commenced on 1 March 1977 even though that was not the same date as his employment commenced.

61. Mr Davies contends that when his employment package was being negotiated in 1984, it was agreed between him and the Company (acting through Mr Pfannhauser) that his Pensionable Service would be taken as commencing in November 1974 when his employment had begun. While this may well have been desired by Mr Davies, I am  not satisfied that it was ever agreed by the Company and this position is not confirmed by any subsequent documentation. Therefore, in my opinion, the appropriate commencement of Pensionable Service in respect of Mr Davies’ pension is 1 March 1977.

Five year guarantee for pension in payment

62. The only other benefit which is disputed between the parties is whether Mr Davies is entitled to a five year guarantee of his pension in payment. The operation of this provision under the Calmar Plan Rules does not fit easily with the entitlements promised by the Company and accordingly I conclude that Mr Davies was not entitled to consider that this benefit applied to him.

Delay
63. The nature of Mr Davies’ pension entitlement is complex and draws upon a number of different sources. Accordingly, and especially within a large international organisation, it may take some time for questions to be answered and decisions to be made. However, there does come a point where delay becomes excessive and can amount to maladministration. 

64. In its handling of Mr Davies’ enquiries and complaints about his pension entitlement, I consider that the Company’s delays were excessive and that such delays amount to maladministration. I consider this to have been the case at least in the following respects:

64.1. The provision of details of the IDRP under the Calmar Plan, requested on 12 April 2001 but provided on  28 November 2001;

64.2. The provision by the Company of a clear statement of Mr Davies’ pension entitlement, originally stated on 15 February 2002 and provided on 19 July 2002; and

64.3. The response to Mr Davies’ settlement proposal, made by Mr Davies on 4 February 2003 and rejected by the Company on 16 April 2003.

65. Although I am satisfied that the Company’s delay amounts to maladministration, I am not satisfied that Mr Davies has suffered any financial injustice as a result of the delay that I have identified.  That he has not being drawing his pension is not directly the result of those delays but because he has been unable to reach agreement as to what factor should be applied as a reduction to reflect early payment.  Nor am I satisfied that his legal costs have been increased solely because of the delay. Undoubtedly, however, Mr Davies has suffered inconvenience as a result of the Company’s delay and this has exacerbated the trying effect that the case has had on him and his family.

Correspondence through solicitors

66. Mr Davies first instructed a solicitor in July 2000 and retained that instruction at least until April 2003. He says that he was forced by the Company to instruct a solicitor but the Company’s desire to seek legal advice does not in itself compel Mr Davies to likewise seek advice against his wishes. 

67. The Company’s solicitors submit that they were required to correspond with Mr Davies’ solicitors in accordance with the Law Society’s Professional Conduct Rules unless the latter had their instructions withdrawn or consented to communication direct with Mr Davies. The particular Rule precludes solicitors from communicating directly with the client of another firm of solicitors.  

68. In April 2002, Mr Davies asked the Company to correspond directly with him. It was the Company’s choice to use its solicitors. Mr Davies had not terminated his arrangement with his own solicitor nor was consent given for the Company’s solicitors to deal direct with Mr Davies. Therefore, the Company’s solicitors had no option but to deal with Mr Davies’ solicitor.

69. I accept the Company’s submissions that it was perfectly reasonable for it to involve its solicitors in the discussions and negotiations with Mr Davies surrounding his pension. Pension arrangements involve testing issues for a non-expert and the specific circumstances of this case added to that complexity. While it was likewise reasonable for Mr Davies to instruct solicitors on his behalf, he was not obliged to do so.

70. Whether the fees charged to Mr Davies by his solicitors are reasonable is not a matter I have  considered. 

71. For the reasons given, I do not uphold this element of Mr Davies’ complaint.

Maintenance of records in good order

72. As stated above, Mr Davies’ pension arrangements were complex and would have required time and investigation by the Company. The ease of the Company’s review of his benefits would not have been helped by the change in personnel involved on the Company’s behalf and the fact that Mr Davies himself was a prime player in arranging and then administering his pension. However, the Company must take responsibility for the very fact that Mr Davies’ pension arrangements were complicated and also its inability to state accurately what his entitlements were.

73. Even on its own account, the Company has made errors in stating Mr Davies’ pension entitlements, most notably in its calculation of his Final Salary. Furthermore, the excessive delay on the Company’s part in providing Mr Davies with information sought and his statement of benefits is indicative that the Company’s records were not in good order. Accordingly, I find the Company’s actions to amount to maladministration in this respect.

74. Although I am satisfied that there has been maladministration, I am not satisfied that Mr Davies has suffered any financial injustice as a result of this maladministration. If the Company’s records had been in good order, then I have no reason to believe that Mr Davies’ pension entitlement would have been any different to that which it is at present. Furthermore, I am not satisfied that the legal costs incurred by Mr Davies have been caused by the Company’s failure to maintain good records rather than Mr Davies’ dispute over his pension entitlement regardless of what state the Company’s records were in.

75. The failure of the Company to maintain good records in respect of Mr Davies’ pension has caused inconvenience and no doubt also exacerbated the trying effect that the case has had on him and his family.

Funding

76. Given that the Company (as it admits) owes Mr Davies a contractual promise to deliver the pension which it has agreed with him, I do not see that the funding level of the Calmar Plan is particularly relevant. Whether or not the Calmar Plan is adequately funded, the Company still has the obligation to meet its contractual promise to Mr Davies.

77. Furthermore, I have not been satisfied that the Calmar Plan was actually suffering from a degree of underfunding which would amount to maladministration. According to the report of the consultant to the Calmar Plan completed in 1998, there was not a serious underfunding issue in respect of Mr Davies.

78. I agree with the Company that the allegations made by Mr Davies concerning the inappropriate declaration of dividends by the Company are outside of my jurisdiction. On the evidence I have seen, I am not satisfied that such allegations relate sufficiently closely to the administration of the Calmar Plan.  

Distress and inconvenience

79. Regrettably, this matter has been ongoing for a considerable period of time. I am quite sure that it has caused severe disruption to Mr Davies’ life and has been a great strain on him and his family. The manner in which the Company has dealt with Mr Davies’ complaints has unnecessarily added to the strain. I have already concluded that the Company’s delay and poor record keeping amount to maladministration. These actions have given rise to unreasonably extended periods of time during which Mr Davies has been uncertain of his pension entitlement and therefore, his future welfare. While I do not consider that financial loss has been caused to Mr Davies as a result of such conduct I do believe it has caused distress and inconvenience for which Mr Davies should be compensated. 

Solaglas Trustees

80. None of the complaints by Mr Davies have been directed at the Solaglas Trustees and I do not consider that they are in any way liable in respect of the complaints made.

DIRECTION

81. I direct that Mr Davies’ pension entitlements under the Calmar Plan be administered on the following basis:

81.1. The definition of Final Salary be in accordance with that provided under the Calmar Plan Rules;

81.2. Mr Davies’ benefits under the Hartmann Plan be taken into account in determining his benefits under the Calmar Plan;

81.3. Mr Davies’ SERPS benefits not be taken into account in determining his benefits under the Calmar Plan;

81.4. Mr Davies’ NRD be when he attained age 65 years;

81.5. Mr Davies’ Pensionable Service be taken as commencing from 1 March 1977;

81.6. Mr Davies is not entitled to a five year guarantee of his pension in payment.

82. I further direct that the Company pays to Mr Davies, within 28 days of this Determination, the sum of £500 to redress the inconvenience and distress caused by the maladministration I have identified.

DAVID LAVERICK

Pensions Ombudsman

14 July 2006

Extract from attachment to the Adviser’s letter dated 6 December 1984

CALMAR-ALBERT (UK) LIMITED

RETIREMENT AND DEATH BENEFIT PROVISION FOR MR PW DAVIES

Benefit specification and costings

2.
BENEFITS



(i)
Personal pension at 65 – 

2/3rds of PROJECTED salary*
£39,515 pa


(ii)
Widows post retirement pension

- 2/3rds of (i)
£26,343 pa


(iii)
Lump sum death-in-service pension

Of 4/9ths of CURRENT salary
£60,480


(iv)
Widows death-in-service pension

Of  4/9ths of CURRENT salary
£6,720

NOTE:
During payment the personal and widow’s pensions in (i), (ii) and (iv) above will increase by 5% pa compound

*
At retirement one will need to check that the total pension (ie Calmar-Albert plus Hartmann Fibre paid-up benefits) does not exceed 2/3rds of Mr Davies actual retirement salary.

Calmar-Albert (UK) Limited Pension Plan Rules

Final salary is defined as:

In relation to a Member the greater of

(i)
Remuneration (ie basic salary for the year in question, plus the yearly average over three or more consecutive years ending with the expiry of the corresponding basic pay year of any fluctuating emoluments) for any one of the five years preceding the Normal Retirement date or the date of termination of Service, if earlier (whether by death or retirement or otherwise), with the Employer,

And

(ii)
the yearly average of total emoluments for any three or more consecutive years ending not earlier than ten years before Normal Retirement Date or the date of termination of Service, if earlier (whether by death or retirement or otherwise), with the Employer
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