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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs E Geary

Plan
:
Allied Dunbar Assurance plc AVC Pension Plan 

Administrator 
:
Allied Dunbar plc (Allied Dunbar)

MATTERS FOR DETERMINATION 

1. Mrs Geary says that Allied Dunbar refused to pay her pension benefits with effect from the Selected Retirement Date in the Plan. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Inland Revenue Free-Standing Additional Voluntary Contribution Schemes (FSAVCs) Guidance Notes Supplement IR12, dated 2001, states:

3.1 under the heading of  "Payment of Benefits", that:

"5.1
The primary objective of an FSAVCS is to provide benefits which commence on retirement. Except where the facility for flexible payment of benefits from AVCs is offered, as stated in paragraph 5.3, benefits will be paid, and retirement will generally be construed as, the same time as the member's benefits first commence under an approved retirement benefits or relevant statutory scheme of the employer.  Where a member participates in more than one such scheme of the employer, the FSAVCS benefits should commence when the first retirement benefits are paid under any one of those schemes.  Exceptionally, where a member exercises an option under the rules of the first or only scheme to take the lump sum benefit but to defer the payment of pension, the payment of the FSAVCS benefits may also be deferred until pension benefits are paid under the employer's scheme(s).  (The checks required to be carried out at the relevant date will still be done when the first benefit is paid and the FSAVCS benefit deferred may, thereafter, be increased actuarially or by the growth in the member's fund.)  A policy of insurance for the FSAVCS need not be written showing a specified age of retirement.  It would be sufficient to state that the benefits will be payable at the same time as the benefits from the employer's scheme save on leaving pensionable service …"

3.2
under the heading of "Surpluses", that:

"6.7
For the purpose of the maximum benefits limit check, the FSAVC pension should be valued at its current level at the time of the check."

Para 6.6 makes clear that the check is to be at the time the benefits from the employer’s scheme are to be paid.

3.3
under the heading of "Administration Procedures". that:

"17.17
No benefits under an FSAVCS may commence until the procedures relating to the calculation of surplus in relation to the relevant employment have been completed and the required authority given by the leading scheme …."

3.4 under the heading of "Glossary" in Appendix 1, that:

""Relevant Date" is the occasion of the earliest of a member's retirement, death or leaving service." 

4. Mrs Geary was employed by Cardiff Council.  She was a member of the Local Government Pension Scheme (the "Main Scheme").  Her Normal Retirement Date in the Main Scheme was her 65th birthday.

5. On 1 March 1989 Mrs Geary took out a Free Standing Additional Voluntary Contribution policy (the "Policy) in the Plan with a Selected Retirement Age of 65.

6. Clause 7 of the Policy, under the heading of "Benefit Options", states that:

(1) By Notice given no less than two weeks before any benefit is to be provided by the Trustee to the Planholder under the Rules of the Scheme and secured by the Policy, the Planholder may specify how the Policy value … is to be applied … to provide the benefits set out in the Rules, subject to the conditions set out in (2) below …

(2) (c) 
All pensions to be provided by the Company will be provided at the Company's then current annuity rates …" 
 

7. Mrs Geary attained age 65 on 29 March 2002. 

8. On 4 April 2002, Mrs Geary telephoned Allied Dunbar and asked for details of the  benefits available from the Policy.

9. On 6 April 2002, Allied Dunbar provided Mrs Geary with a retirement package which included an illustration of benefits, and informed her that it had written to Cardiff Council as an FSAVC surplus test had to be carried out before the pension from the Policy could be paid.

10. On the same date, 6 April 2002, Allied Dunbar wrote to Cardiff Council and stated that:

"I understand that Mrs Geary has retired or is due to retire, which means that we (being the leading scheme) need to complete a FSAVC surplus test.  …

As you know, under the Surplus AVCs Code of Practice, the Pension Schemes Office stipulates that the main scheme trustees must provide details of the maximum and actual retirement benefits, to the leading scheme, within 30 days of the relevant date passing."

11. On 5 September 2002, Cardiff Council provided Mrs Geary with a statement of her retirement benefits from Main Scheme.  Payment of the benefits was backdated to age 65.  Mrs Geary has said that the delay in the setting up of her Main Scheme benefits was due to problems within her employing authority.     

12. On 20 September 2002, Allied Dunbar again wrote to Cardiff Council about the outstanding FSAVC surplus test requirement, and added that:

"… we cannot start to pay Mrs Geary's pension until we've completed the surplus test."

13. On 25 October 2002, Allied Dunbar provided Mrs Geary with an updated illustration of her benefits from the Policy, the terms of which were guaranteed for 14 days, and informed her that the FSAVC surplus test had been completed.  The fund value shown in the illustration was £17,087 with a pension of £1,091.33 per annum, payable in monthly instalments from 1 November 2002.  Mrs Geary was asked to complete and return the Pension Annuity Application and the illustration she was accepting, and added that:

"We cannot start paying your pension until we receive all our requirements.  When we have received them all we will start your pension on the first of the following month.  Please note that we will not backdate your pension if we haven't received this information by your retirement date."

14. Mrs Geary returned Allied Dunbar's requirements on 30 October 2002.  The Policy was then valued on 31 October 2002 as an amount of £16,907.63 and her pension set up as £1,074.04 per annum payable in monthly instalments from 1 November 2002.

15. Mrs Geary asked if her pension could be backdated to 1 April 2002 to fall in line with the payment of her Main Scheme benefits but her request was not granted by Allied Dunbar.  

16. Allied Dunbar says that its practice is to pay the pension from the first day of the month following receipt of its final requirements.  In Mrs Geary's case, this was the 1 November 2002, as the completion of its final requirements was the receipt on 30 October 2002 of her Pension Annuity Application Form and chosen illustration.

17. Allied Dunbar also says that in cases where a delay is caused by a failure on its part,  payment of pension instalments may be backdated, as appropriate, in any particular case.

CONCLUSIONS

18. In 1999, the Inland Revenue allowed a relaxation of the requirement that benefits paid for by Additional Voluntary Contributions should normally be put into payment at the same time as those in the main scheme.  The new relaxations for Free Standing Additional Voluntary Contribution Scheme are contained in the Inland Revenue's Guidance Notes Supplement dated 2001 (as amended).  

19. Mrs Geary did not wish take advantage of any relaxation to defer the payment of her pension from the Policy and, therefore, her entitlements from the Main Scheme and the Policy crystallised on her attainment of age 65, 29 March 2002.

20. Before Mrs Geary's pension from the Policy could be put into payment, an FSAVC surplus test had to be carried out by Allied Dunbar.  There was a delay before Allied Dunbar was provided with the details of Mrs Geary's Main Scheme benefits.  Allied Dunbar then completed the FSAVC surplus test and provided Mrs Geary with a fresh  illustration of pension payable from 1 November 2002.

21. Part 6.7 of the Guidance Notes states that:

"For the purpose of the maximum benefits limit check, the FSAVC pension should be valued at its current level at the time of the check."

and 

Part 17.17 of the Guidance Notes states that:

"No benefits under an FSAVCS may commence until the procedures … have been completed …"

When these two otherwise separate extracts are read in conjunction the overall sense can possibly be misconstrued.  Part 6.7 refers to the FSAVC surplus test and means that the Policy has to be valued at the Relevant Date for the test ie when the benefits are to be paid, and not the date when the actual calculation happens to have been performed.  The word "commence" in Part 17.17 is ambiguous.  In my view, the word "released" would be a more appropriate as the intention is to prevent any benefits from the Policy being paid until the FSAVC surplus test has been carried out.  

22. In the absence of any election from Mrs Geary to defer her pension from the Policy, the pension was payable from 29 March 2002.  Allied Dunbar's failure to have set the payment of her pension from the Relevant Date and the Selected Retirement Date in the Policy was maladministration.  I uphold the complaint.  

23. Clause 7(1) of the Policy required Mrs Geary to specify the type of pension she wished to receive and I see no reason why the illustration for that pension should not have been based on the value of the Policy at 31 October 2002 and, as provided in Clause 7(2) (c), Allied Dunbar's current annuity rates in force, but with pension payable from 1 April 2002. 

24. There appears to have been a reduction in the value of Mrs Geary's Policy between 29 March 2002 and 31 October 2002.  Allied Dunbar was not responsible for the delay between the two dates and should Mrs Geary wish to seek redress for this apparent injustice, she could make a fresh complaint to me against her former employing authority who she says caused the delay.

DIRECTION

25. I direct that, within 28 days of the date of this Determination, Allied Dunbar shall recalculate the amount of Mrs Geary's pension using the value of the Policy as at 31 October 2002 and current annuity rate in force at that date, but with the annuity calculation based on Mrs Geary's age of 65, and pay to her the arrears of monthly instalments due.

DAVID LAVERICK

Pensions Ombudsman

28 April 2005


- 5 -


