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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr K N Greenwood FILLIN "Enter Complainant's name" \* MERGEFORMAT 

Scheme
:
ASW Pension Plan FILLIN "Enter Scheme name" \* MERGEFORMAT 

Trustees
:
Pinsent Trustees Limited (Independent Trustee) and the Appointed Trustees of the Scheme 

MATTERS FOR DETERMINATION 

1. Mr Greenwood says that:

1.1 he received and accepted an offer from the Trustees before the Scheme entered into wind up on 26 July 2002 for the early payment of his deferred benefits to be made from 30 October 2002 but that the payment of the benefits has not been honoured; 

1.2 his status in the Scheme should be the same as a pensioner and not that of a deferred member.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME AND RELEVANT LEGISLATION

3. Clause 4 of Part 1 of the Schedule to the Definitive Deed of the Scheme states that:

“The Principal Employer may with the consent of the Trustees alter or modify this Deed or the Rules and any alteration or modification may have retrospective effect.  …

If information in writing about any alteration or modification is published in a form agreed by the Principal Employer and the Trustees to persons affected by it this Deed and Rules will pending the execution of the Deed be deemed to be altered and modified in the manner and to the extent the Trustees consider necessary to give effect to the provisions published provided that approval of the Plan by the Inland Revenue under the Act is not prejudiced.  The decision of the Trustees as to the interpretation of any information so published and all matters arising in connection with the provision of any benefits referred to in it will be final and conclusive.

Provided always as follows:

(a) no such alteration or modification shall be made which in the opinion of the Trustees (after consulting the Actuary) shall operate substantially to prejudice the pension payable to any Member (as defined in the Rules) or other person who is at the effective date of such alteration or modification entitled to a pension under the Plan or contingently payable to any person on the death in the lifetime of such person of a Member who at the effective date of the alteration or modification is entitled to a pension under the Plan;

(b) no such alteration or modification shall be made which in the opinion of the Trustees (after consulting the Actuary) shall operate to reduce the aggregate value of the accrued retirement benefits payable under the Plan to any Member not being at the effective date of such alteration or modification entitled to a pension under the Plan in respect of contributions already received by the Trustees except with the consent of any Member affected by such alteration or modification.

This paragraph applies so long as section 67 of the Pensions Act is in force.  The power to alter this deed and the rules will not be exercised in a way that conflicts with the restriction set out in that section on alterations affecting any entitlement or accrued right.”

4. Rule 17 of the Scheme, under the heading of “BENEFITS ON LEAVING THE PLAN”, states that:

“(B)(2)(a) Any other Member can choose by written notice to the Trustees to have his Deferred Pension paid from an alternative date only if:

(i) the Trustees agree; …”   

5. Rule 62 of the Scheme, under the heading of “TERMINATION AND WIND UP”, states that:

“A Participating Employer

(A) can stop contributing in respect of all or some of its employees by giving written notice to the Trustees

(B) will stop contributing

(1) 
[Not Applicable]

(2) if it stops carrying on business because of liquidation or otherwise, …”

6. Rule 63 of the Scheme, under the heading of “WINDING-UP”, states that:

“(A) Subject to their alternative powers under Rule 64 [not applicable] the Trustees will wind up the Plan if

(1) under Rule 62, the Principal Employer stops contributing and no other corporation, company or firm becomes the Principal Employer under the Plan within the next 90 days, or within such shorter period as the Principal Employer may notify to the Trustees, … 
[The words shown in italics above were added to sub-Rule 63(A)(1) by a Deed of Alteration dated 26 July 2002.] 

(B)
In this Rule, Winding regulations mean the Occupational Pension Schemes (Winding up) Regulations 1996.

(C)  
If the Plan is wound up no person will be entitled to any other benefit under the Plan other than under this Rule...

(D) The Trustees will apply the Fund to meet the costs, charges, and expenses of winding up that they cannot recover from the Participating Employers.  The Trustees will apply the rest of the Fund towards satisfying the Plan’s liabilities in respect of the pension and other benefits in the way and to the extent required by section 73(1) to (3) of the Pensions Act as modified by the winding up regulations, …

(H) For the purposes of this Rule, the Trustees will decide in accordance with the winding up regulations the date on which the Plan begins to wind up.”

7. Under the heading of “Commencement of Winding up”, the Occupational Pension Schemes (Winding up) Regulations 1996 (the “Winding Up Regulations”) state that:

“2 - (1) For the purpose of these Regulations, the time when a scheme begins to be wound up shall be determined in accordance with this regulation.

(2) Subject to paragraphs (3) and (5), where the rules of the scheme require or permit the scheme to be wound up and the scheme is wound up under those rules, the scheme begins to be wound up –

(a) either-

(i) at such time as the rules provide that it does so, or

(ii) if the rules make no provision as to that time, at such time as the trustees determine that the scheme shall be wound up; or

(iii) as soon as there are no members who are in pensionable service under the scheme,

whichever is the later.”

8. Where an Independent Trustee is appointed to an occupational pension scheme, Section 25(2)(a) of the Pensions Act 1995 states that:

“any power vested in the trustees of the scheme and exercisable at their discretion may be exercised only by the independent trustee, …”

MATERIAL FACTS

9. On 12 June 2002, Mr Greenwood requested an early retirement quotation of his deferred benefits from the Scheme as at 29 October 2002, his 63rd birthday.  

10. By a letter dated 8 July 2002, the administrator of the Scheme provided Mr Greenwood with a Quotation of Retirement Benefits. The quotation could be used as a form by which to request that Deferred Benefits should be put into payment.  The options quoted were for a full annual pension of £15,164.85 payable from 30 October 2002, or a tax-free cash sum of £42,320.32 together with a reduced pension of £11,403.03.  The administrator detailed the additional documentation required for payment of the benefits and stated that:

 “On receipt of the documentation I will arrange for your pension, along with any arrears accrued since the date of calculation, to be paid on the next available pay day.”    

Notes to the Quotation of Retirement Benefits stated that:

“The above pension is payable in accordance with the provisions of the Plan.”

and that:

“The figures are not guaranteed and may be subject to change.”

11. Joint Administrative Receivers were appointed to ASW Limited on 10 July 2002 and the Independent Trustee was appointed to the Scheme on 12 July 2002.  

12. On 18 July 2002, the Joint Administrative Receiver served notice on the Trustees that contributions to the Scheme were to be ceased.

13. By a First Announcement to Members, the appointment of the Independent Trustee and the termination of the contributions to the Scheme were notified to the membership.  Members who were drawing pensions as at 18 July 2002 were termed as “Pensioners” and all other members as “Deferred Members”. 

14. On 23 July 2002, Mr Greenwood signed a copy of the Quotation of Retirement Benefits/Deferred Benefits into Payment Request form, and indicated that he wished to receive the tax-free cash sum and reduced pension option, as in paragraph 10 above.  The administrator of the Scheme acknowledged receipt of Mr Greenwood’s completed documentation on 25 July 2002.  The administrator stated that the Independent Trustee had been informed of his decision and said he would be contacted again when the Independent Trustee’s comment had been received.

15. By a Deed of Alteration dated 26 July 2002, the Joint Administrative Receivers and the Independent Trustee amended sub-Rule 63(A)(1) of the Rules of the Scheme, as shown in paragraph 6 above.  By that Deed of Alteration, the Joint Administrative Receivers also notified the Independent Trustee that the period for notifying the cessation of contributions referred to in sub-Rule 62(A) was to expire on the date of the execution of the Deed.  Clause 2(H) of the Deed of Alteration stated that:

“The Actuary (as defined in the Rules) has confirmed to the Independent Trustee that the alteration under this Deed does not offend the provisions of Clause 4 contained in Part 1 of the schedule to the Definitive Deed.”

16. In a Second Announcement to Members issued on 20 August 2002, under the heading of “Reasons for Wind-up”, the Trustees stated that:

“Members will be aware from our First Announcement that the Principal Employer (acting by its Administrative Receivers) served notice on 18 July 2002 terminating its liability to pay further contributions to the Plan.

The Trustees, having obtained appropriate actuarial input and legal advice, have concluded that it is in the best interests of the Members as a whole for the Plan to be placed in wind-up as soon as possible.  The main reasons for reaching this conclusion were as follows:-

· As the Principal Employer is in receivership there is no realistic prospect of another company taking over the responsibility for the Plan.

· The Principal Employer has terminated its liability to pay further contributions to the Plan.

· The Plan is already in deficit and the longer it is before the Plan is wound-up the greater the prospect that this deficit will increase.

Accordingly steps have been taken to place the Plan in wind-up with effect from 26 July 2002.” 

17. Mr Greenwood followed up his request for early retirement of his deferred pension benefits by writing to the administrator and the Independent Trustee on 25 August 2002 and again on 30 September 2002.

18. By a letter to Mr Greenwood dated 15 October 2002, the Independent Trustee stated that:

“Deferred members taking early retirement is dealt with in Rule 17.  Rule 17 states that deferred members can retire at a date earlier than Normal Pension Date (65th Birthday) subject to certain conditions – which include the consent of the Trustees (or, in certain circumstances, the consent of the Principal Employer).  At the date of winding up of the Plan, neither the Trustees nor the Principal Employer (in the form of the Receiver) had given that consent in relation to your application.

As you are aware, the Plan started winding up on 26th July 2002.  The Trustees are required to determine those members who are pensioners and those who are deferred members at the date of winding up.  On 26th July 2002, the benefits in respect of you had not come into payment and your entitlement to those benefits had not yet arisen.  This would have been the case even if the consent of the Trustees had been forthcoming (or that of the Principal Employer), as the entitlement to an early retirement pension would not have arisen until payment has commenced on 30 October 2002.  This means that your share of the fund now falls to be determined as a Deferred Member in accordance with the provisions set out in the Pensions Act 1995.

I am afraid that in the light of the Plan provisions and the circumstances of the Plan, we cannot at this stage grant you an early retirement pension.” 

19. Mr Greenwood submits that:

· documents agreed, signed and sealed, make a binding contract and the benefits should be delivered, as agreed;

· on the basis of the early retirement quotation from the Scheme he had agreed voluntary early retirement from his employer, a former subsidiary of ASW Limited and former Participating Employer of the Scheme, and having made that agreement, it had to be honoured;

· his early retirement application from the Scheme should, likewise, be treated in the same manner,

· early retirements were common feature of the Scheme and an offer to have his pension paid at a particular pay day must have had Trustees’ approval; and

· he was an existing pensioner and not a deferred pensioner at the date of the wind up of the Scheme, as all of the necessary forms had been signed and accepted prior to the wind-up.

CONCLUSIONS

20. For a contract to exist there has to be evidence that an offer amounts to a promise to enter the contract on specific terms where the promise must be specific, complete and capable of acceptance.  The terms of the Quotation of Retirement Benefits provided to Mr Greenwood specified that the pension options shown as payable on 30 October 2002 were not guaranteed and were subject to the provisions of the Scheme.  The offer made to Mr Greenwood did not, therefore, contain any certainty that the pension options could be paid on 30 October 2002.

21. When the Independent Trustee was appointed to the Scheme on 12 July 2002, any discretionary powers vested under the Rules in the Trustees became exercisable from that date only by the Independent Trustee in accordance with the Pensions Act 1995 (see paragraph 8 above).  Mr Greenwood’s application form was received after the Independent Trustee’s appointment and was refused by the Independent Trustee.  I have no reason to criticise the decision reached by the Independent Trustee in view of the deficit in the Scheme’s funding.

22. When the Scheme entered into wind up, Rule 63(C) (see paragraph 6 above) stipulated that any benefits for the members from that date could be provided only in accordance with that Rule.  Mr Greenwood was not in receipt of pension on 26 July 2002 when the Scheme entered into wind up and, therefore, his status in the order of priorities for the winding up of the benefits was that of a deferred pensioner, and not a pensioner.

23. For completeness, I have considered whether the amendment made to Rule 63(A)(1) of the Scheme (see paragraphs 6 and 15 above) might have disadvantaged Mr Greenwood in any way, as if read in isolation, it might appear from the Rule that the Scheme could not have been wound-up until after 90 days had elapsed from the date the Principal Employer had notified the Trustees that contributions to the Scheme were to be ceased.  

24. In my view, Rule 63(A)(1) was drafted with the intention of providing a window of opportunity for another employer to become the Principal Employer of the Scheme without the Scheme being otherwise wound up with immediate effect.  I am satisfied that the additional wording was added in order to clarify any possible ambiguity in the date that the Scheme could be wound up contained in Rule 63(A)(1), Rule 63(H) and the Winding Up Regulations.
25. Mr Greenwood was not disadvantaged by the amendment, as even if the winding up of the Scheme had been delayed until the expiry of the 90 day period and his application had been approved by the Trustees for payment on 30 October 2002, his status at the end of the expiry period would still have been that of a deferred pensioner.

26. I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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